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September 9, 1980 


Dear Ms. Kahn, 


For the past several years I have been trying to obtain further 
information on the connection between asbestos and my lung condition. 
Two years ago I wrote the Koering Co. in Brantford requesting data. 
They did not respond. As far back as 1963 I wrote Johns-Manville. 
Their reply stated that nothing in the asbestos lining would have affected 
my lungs. However alot of questioning and research has been done since 


then. 


The Martello Construction Company has been out of business for 
quite a few years so that area of approach is closed. The Union of 
Operating Engineers has been no help, because I did not continue 
to pay my dues after I realized that I could no longer run heavy machinery. 
The Workmen's Compensation Board was contacted quite a few years ago. 
They lost my file and after a great deal of prompting, they returned 
two years ago and conducted another set of interviews. I have recently 


been informed that they do not feel I qualify for compensation benefits. 


Please send me a copy of your brochure and any other information 
you think would be relevant. I will not be able to attend the educative 


sessions as I require oxygen for many hours each day. 


Please find enclosed a copy of my work and medical history, If 


you require any further information, please contact: 


Victor Delmonte 

51 Lakeside Drive 

ST. CATHARINES, Ontario 
L2M 1P3 
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Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/761116535832 


WORK HISTORY OF VICTOR DELMONTE 


Started work for Martello in 1954 and left approximately 

9 months later. During this period I operated a "Bay Cluy- 
backhoe in Regent Park loading trucks with broken down 
building materials and earth, also involved in numerous areas 
of Toronto loading trucks with demolished buildings in the 


Clty. 


My reason for terminating employment with Martello was due 
to a former employee (Bert Nolan) returning to the company 
for his previous job which I now held. Mr. Nolan became ill 
after 18 months of working for Martello and was admitted to 
the hospital where he died a few weeks later. The cause of 
death as we heard was a peptic ulser, but had they looked 
into his lungs they would have found the real trouble. Bert 
Nolan worked under the same conditions as I did, but not as 
long. The real problem as I see it was the dusty conditions 
and the new asbestos linings for both friction and brakes. 
The new Koehring 605 & 405 used this type of asbestos lining. 
On all other types of machines that I have operated a woven 
lining was used, it was made of heavy type canvas with copper 
wires woven through the material. (At this point I believe 
it is very important to mention the chest xray (by the mobile 
unit from the Niagara Peninsula Sanitorium) I had taken just 
prior to becoming employed again by Martello in 1956 showed 
clear. This negative was checked by St. Michaels Hospital 
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I operated the new Koehring machine from 1956 to March 1960 when 
I was finally forced to leave my job due to the serious 
deterioration of my health. Recalling the condition of Bert 
Nolan that forced him into hospital, I was gravely concerned 

for my own health. 

Having had a short leave, I took another job with Leo's Const. 
in Toronto. I operated a crane which was very easy work compared 
to the job I held with Martello, however I only lasted a few 
montna wandeended up in the hospital. Prior to going into the 
hoscpicalspr. Fader sent me to the clinic at Avenue. Road and 
Lawrence and from there to the Gage Clinic. Unable to do any- 
thing for my condition,they sent,me to St. Michael's Hospital. 
The files from St. Michael's Hospital will explain what action 
was taken with regard to an operation. I remained in this 
hospital for a few months. 

Whem 1 left the hospital I attempted to go back to full-time 
employment, however would end up back in the hospital after 
working for only a month or so. Since July of 1962 I have not 


been able to work. 
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ASBESTOS IN ONTARIO: 


Recommendation to the Royal Commission 
on Matters of Health and Safety 
Arising from the Use of Asbestos in Ontario 


Mark S. Rudolph 
Graduate Student 
Institute for Environmental Studies 
Univeristy of Toronto 


November 4, 1980 
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ASBESTOS IN ONTARIO: 


Recommendation to the Royal Commission 
on Matters of Health and Safety 


Arising from the Use of Asbestos in Ontario 


The following recommendations have been formulated for the considera- 
tion of the Royal Commission on Matters of Health and Safety Arising 
from the Use of Asbestos in Ontario regarding new occupational and 
environmental standards for asbestos, as well as more general stipula- 


tions concerning the use of asbestos in the Province of Ontario. 


a A new occupational standard of 0.1 fibres/cc (average over 8 
hour exposure) greater than 5x, with a length to width ratio 
of 3 or greater should be established by January 1, 1982. 


Ze A new occupational standard of ibres/cc (maximum over a 
15 minutes) greater than 54, with a length to width ratio of 
3 or greater should be established by January 1, 1982. 


3. _A new envi andard of 0,002 fibres reater than 
54, with a length to width ratio of 3 or greater should be 
established by January 1, 1982. 


4. The Occupational Health and Engineering Service of the Ministry 
of Labour and the Air Resources Branch of the Ministry of the 
Environment should take possession of a number of the most 
advanced automatic asbestos monitoring units (such as the 
British Magiscan unit) so that very precise measurements of 
samples taken from working conditions and the general environ- 
ment may be taken to check for compliance with the newly 
recommended standards. 


5. To assist the asbestos industry in achieving the above recom- 


mended occupational standards, economic incentives, (i.e., 
accelerated depreciation on newly installed asbestos ard 


controlling capital equipment, low interest long-term loans 
or “enviro f " idi hould be negotiated with 


members from industry, the Ministry of Labour and the Ministry 
of Industry and Tourism. 


7 a3) 


-2- 


6. To alleviate economic disruptions which would be caused by the 
banning of asbestos, substitution of all "non-essential" uses 
of asbestos should be overseen by the Ministry of Consumer and 
and Corporate Affairs. Asbestos should preferably be replaced 
with non-fibrous substitutes, such as vermiculite and perlite, 
where possible. 


Te Monitoring of the workplace should be conducted by a joint group, 
including employee/union members, company physicians, indepen- 
dent physicians and company management. 


8. An_asbestos compensation fund, to be administered by the 
Workmen's Compensation Board of Ontario, should be established 
by January 1, 1982. This fund will be made up of money from 
the following sources: 90% from a 1% tax on gross profits of 
all asbestos-related industries in the Province; the remaining 
10%, computed annually and based on the above contribution 
from industry, contributed by the Province (in light of the 
fact that the Province will still allow and recognize some 
degree of health risk associated with the continued mining, 
milling, and production of asbestos products). ' 


9. The Minist of Healths maintain health records of all 


gmployees associated with all facets of asbe roduction in 
the province from the date of implementation of these recompen- 
dations until an employee dies. Previous occupational records, 
asbestos conditions under previous standards (if attainable), 


asbestos conditions under the suggested new standards, and 
smoking habits should be documented. This procedure will 
serve as a monitoring mechanism for the suggested standards 
found in this memorandum. 


10. All asbestos products should be adequately labelled with warn- 
fngs-advising of the danger to health. 


ae The importation of any product containing crocidolite into the 
Province of Ontario should be banned. 


With reference to recommendation #1, the rationale and criteria for 
this proposal may be substantiated as follows. First, it must be 
understood at the outset that in determining the effects on human 


health of a contaminant, such as asbestos, there are two forms of 


dose-response relationships. In the first, it may be assumed that 
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there is some non-zero dose rate, below which the risk of a hazard 
to health is zero. ee ee ee 
a_threshold value. In the second dose-response relationshi 

2 ah ane TT a 


small'or insignificant, (1) 


The research conducted for the preparation of this paper indicates 
en eS ee 


that asbestos produces the second type of dose-response relationship. 
Therefore, the only safe level of asbestos in the workplace and in 


the environment is zero. Realizing this point, and understanding 


the economic implications of banning the production and 


use of asbestos completely, I have determined that it is necessary 


to decide on some level of effect which is "acceptable". 


"This is a very difficult problem since 
it inevitably involves balancing the 
risks to health against the benefits of 
the material, and against the consequen- 
ces of demanding excessive dust reduc- 
LiOn.  ) U2) 


The approach which I recommend is one which the Royal Commission members 
may call “risk limited". (3) In other words, the government should 


pursue regulations which limit the overall health risk posed By 


asbestos without forcing a complete ban on the material. 


The present occupational a j rio i.e., 2 fibres/cc) 
was designed to prevent asbestosis, not cancer. (4) This standard, 


originally recommended by the British Occupational Hygiene Society 


ee ee ee ee 


ds G. Berry, "Hygiene standards--- theory and application," WHO 
Monographs: Asbestos IARC, Vol. 14, 1977, p. 145. 
Ae sap Y: ep oe EE 


3. Ibid. 
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in 1966, is_ m pre-1966 studies, fitted to a log- 
nesta, dose-response curve, This data led to the prediction that 


there is a 1% lifelong risk of developing asbestosis (i.e., a cumu- 


lative dose of 2 fibres/cc for 50 years, therefore a cumulative dose 


of 100 fibres year/cc). (5) However, more recent data and other 


assumptions have determined that 50 years exposure at 2 fibres/cc 


could lead to risks of asbestosi order of magnitude greater than 
1%. (6) 
- 


Furthermore, I believe that the "risk limited" approach should apply 
not only to the risk of acquiring asbestosis, but also to other 
asbestos related diseases, such as pleural calcification, lung cancer, 


cancer of other organs, and both pleural and peritoneal mesothelioma. 


These facts have been influential in determining that the new occupa- 
tional standard should be one-twentieth of the present standard, siya ete 
0.1 fibres/cc. The standards found in recommendations 2 and 3 are 
also one-twentieth the value of the present standards. This one- 
twentieth multiplier has not been chosen arbitrarily. The National 


Institute for Occupational Safety and Health (NOISH) in the United 
States recently recommended a 0.1 fibre/cc limit in U.S. asbestos 


plants. (7) Furthermore, from a technological point of view, Rahjans 


et. al., from the Ontario Ministry of Labour have stated: 


eR nee nae a isa, 269 nbabete 


4. L. Tataryn, "Dust to Death: A Detective Story," presented to 
the Science and the Environment Conference, Strong College, York 
Univeristy, Toronto, November 1977, Pp. 3. 


3 J. Peto, "Hygiene Standard for Chrysotile Asbestos," The 
Lancet, March 4, 1978, P.- 484. 


6. Ibid. 


7. Sandra Martland, "Resisting Multinational Asbestos: The 
struggle for Workplace Safety in Newfoundland," Alternatives, 
Vol, 7, NO. 4, Pp- 52. 
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"We have no doubt that fibre levels of 0.1 
fibres per millilitre (= 0.1 fibres/cc) 
can be achieved...collection efficiency 
would only be obtained by totally enclosed 
processing, all wet processing, or some 
similar technology." (8) 


It is evident, based on my review of the literature, expert testimony 
provided in a series of lectures in an undergraduate Environmental 
Studies course at the University of Toronto, and the recognized need 
to reduce the risk of all diseases associated with asbestos in the 
workplace, that technological process changes are required for all 
industrial operations associated with asbestos in the Province of 
Ontario. Furthermore, I realized that such changes will require a 
large capital expenditure program by the asbestos industry in order to 
comply with the recommended standards. To alleviate the financial 
burden placed on the industry, recommendation 5 has been put forward 
for the Royal Commission's consideration. Economic incentives, in 
the form of accelerated depreciation on capital equipment, low inter- 
est long-term loans, and/or "environmental safety" subsidies (or a 
combination of these), will be necessary to keep the industry viable, 
competitive on the world market, and to insure that they have the 
ability to comply with the new standards. The use of the previously 
mentioned economic incentives is not new in Ontario with respect to 
pollution abatement; precedence has been set for the use of similar 
mechanisms in the province's pulp and paper industry. To date, these 


measures have worked quite efficiently. 


ee ee aE Ge. a 


Ss G.S. Rahjans, et.al., "Asbestos Exposures in Ontario: A 
Review," Ontario Ministry of Labour, Vol. 29, No. 2, P- 6. 
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Recommendation 3 allows for an environmental standard of 0.002 
fibres/cc.* This value represents 5% of the present acceptable envi- 
ronmental standard in Ontario. Initially it may be difficult to 
achieve, expecially in urban areas, in light of evidence collected by 


the Air Resources Branch of the Ontario Ministry of the Environment. (9) 


This standard was chosen on the basis of the risk-limited approach that 
I consider mandatory. In the general environment i.e., not the work- 
Place), the risk of acquiring any asbestos-related disease should he 
minimized. The evidence that I have reviewed indicates that persons 
who have never be ociated with asbestos in the workplace have 


died from mesothelioma. (10) The environmental standard recommended 


in this submission is attainable provided that occupational and emis- 
sion standards in asbestos-related industries are complied with, and 
"non-essential" asbestos products are replaced by other non-fibrous 

materials. However, the monitoring of this recommended level may be 


difficult with present monitoring conditions. 
In order that recommendations 1 through 3 are complied with, the work- 


place and the environment must be strictly monitored both by the 


Ministry of Labour and.the Ministry of the Environment. 


Se ee ea See 


= 0.1 fibres/cc x 40 hour work week x 1 = 0.00238 = approx. 0.002 
168 hour week 10 
a; Vy 7 y 
recommended recommended 
occupational worker safety environmental 
standard exposure factor standard 
9. ° Asbestos as a Hazardous Contaminant: Progress Report II, Air 


Resources Branch, Ontario Ministry of the Environment, Toronto, 


February 1976, pp. 1-7. 


10. "Asbestos: Background Notes for a Public Seminar", IES, U of T, 


1977. 
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It may be expected that critics of these recommendations will point out 
the fact that the standard deviation of measurement can be as large as 
the actual standards recommended herein. With monitoring equipment 
during the 1970's, this indeed might have been the case with the low 
standards recommended in this submission. However, the Vickers' 
Magiscan unit, which became commercially available at the end of 

1979 (11), and other devices which should be forthcoming to compete 
with the Vickers' unit, hold much promise in being able to precisely 
measure fibre/cc levels. It is recommended that the Ministry of Labour 
and the Ministry of the Environment investigate these new units, pur- 
chase an optimal number to handle the future monitoring needs, and pro- 
vide information and demonstrations of these devices to asbestos indus- 
try workers and management as well as to interested members of the 
public. This action is absolutely necessary to impress upon critics 
that the Bovernment is capable of monitoring and enforcing the recommen- 
dations for the new standards. There is no need for the government to 


be accused of passing regulations which cannot be enforced. 


Recommendation 6 refers to the sbustitution of all “nonessential” Nees 
of asbestos. The benefits gained by society from the use of asbestos 
have been great; however, evidence implicating asbestos with asbestosis, 
mesothelioma, and other diseases has spurred research and development 
to findsubstitutes for asbestos. I advocate further research for, and 
development of ,such substitutes, and the replacement of asbestos pro- 
ducts with these substitutes so that health risks are minimized, in 
concurrence with the risk-limited approach taken in this paper. How- 


ever, although it has been stated that; 


ll. "Automatic Detection and Counting of Asbestos Fibres," 
American Industrial Hygiene Association Journal, (40), July 1979, 


pp. A50-A53. 
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Vere the medical and scientific evidence 
suggests that almost without exception 
the substitutes are safer than asbes-. 
fog, (12) 


glass fibres have been found to cause mesothelioma (also caused by 
asbestos) in experimental research with animals. (13) Further medical 
studies are required to investigate the possible health hazards associ- 


ated with asbestos substitutes. Most recent evidence indicates that 


fibrous structures, similar in nature to those found in asbestos, may 
be responsible for the health _hazards_associated with asbestos. (14) 
Threrfore, it is recommended that non-fibrous substitutes, such as 
Vermiculite and Perlite, should be preferred for incorporation in 
"asbestos-substitute" products in the Province of Ontario. 


Recommendation 7 is self-explanatory, and is designed solely to provide 
a system of checks and balances between management and workers in the 
monitoring of the work environment under the newly proposed occupational 
standards. A sense of mutual co-operation is required in this matter; 
the asbestos worker now realizes the health hazards of working with 
asbestos and will not tolerate misinformation; nor should profits over- 


ride concern for the worker's health. 
In light of the fact that various asbestos-related diseases will occur 


in the next twenty to forty years regardless of what new standards are 


set in the near future (since there is a latency period between 


eile ee ee ee ee 


LZ. Asbestos: Killer Dust, BSSRS, 1979, p. 104. 
eo. Tbida.,. p- 105. 


14. Ibid., p. 109. 
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exposure and onset of disease), recommendation 8 suggests the establish- 
ment of an asbestos compensation fund. This fund is to be administered 
by the Workmens’ Compensation Board. Money in the fund will be derived 
from both the asbestos industry and the Provincial Government. It is 
recommended that the industry should contribute 1% of their gross 
annual profits to the fund. This amount of money contributed to the 
fund annually by the industry would represent 90% of the total. The 
remaining 10% would be contributed by the Provincial Government from 
the general revenue fund. The money from the fund would be used to 
compensate the families of asbestos workers who died from asbestos- 
related diseases. It will be essential to monitor the total inputs 

and outputs of the fund to determine if the industry should contribute 


a larger or smaller percentage of their gross annual profits. 


Recommendation 9 is designed to monitor the adequacy and efficiency 
of the newly recommended standards as well as to provide essential 
information into the understanding of the health hazards associated 
with asbestos. This recommendation suggests that information be 
acquired concerning the following: previous occupational records, 
asbestos conditions under previous working conditions, asbestos 
conditions under newly recommended standards, and smoking habits. The 
concern regarding smoking habitsstem from evidence that cigarette 
smoking has synergistic effects on the incidence of asbestos-induced 


cancers. 


"“Selikoff found asbe orker 
who smokes ciga ime s 
the risk of lung cancer as other smokers, 


and 92 times the risk of non-smokers not 
exposed to asbestos.” (15) 


ee ee eee ee 


15 2 Lawrence McGinty, "The Risk Equations: A Ban on Asbestos?", 
New Scientist, July 14, 1977, p.- 96. 
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Information acquired through this Ministry of Health monitoring pro- 


gram will help to increase our knowledge of this synergistic effect. 


The final two recommendations are self-explanatory, and again adhere 
to the risk-limited approach. The labelling of asbestos products 
advising of the danger to health, and recommending how the product may 
be used with minimal exposure to asbestos fibrils is of primary impor- 
tance in the consumer market. Banning of the importation of products 
containing crocidolite is designed to further minimize asbestos-related 
health hazards, as crocidolite has been implicated, albeit with ques- 
tionable scientific rigour, as having more pronounced health risks at 
much lower exposure levels than other forms of asbestos. It is 
believed that as there are few products presently being imported which 
contain crocidolite. Therefore this measure will have a minor impact 
from an economic viewpoint, while it works towards reducing health 


hazards. 


CONCLUSION 


I believe that the recommendations contained in this submission are 
sound measures which the Royal Commission on Matters of Health and 
Safety Arising from the Use of Asbestos in Ontario should recommend 
for adoption by the Cabinet of the Province of Ontario. The benefits 
to society in general, and to asbestos workers in particular, far out- 


weigh the costs incurred by the adoption of these recommendations. 


I have carefully studied and evaluated relevant information. In fact, 
asbestos fits the same criteria by which polychlorinated biphenyls 
(PCBs) were banned. But benefits to society from the use of asbestos 


have influenced me in deciding not to ban asbestos. Accordingly I am 
advocating a risk-limiting approach, an approach which relies on the 
advocating a 115i" + 


adoption, implementation, and enforcement of the recommendations found 


in this submission. 
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Refer to Paul Meleta Lolophone (116) FR 296-7317 


November 14, 1980 


Royal Commission on 

Matters of Health and Safety Arising from the 
Use of Asbestos in Ontario 

Queens Park 

Toronto, Ontario 

M7A 929 


Dear Sirs: 


In regard to Institutional and Policy Issues, I wish to present the 
following information which may be helpful in your review of the use 
of asbestos in Ontario. 


A_glancing look through the Building Code is not sufficient to determine 
pee ee eee ee ee uees o asbestos. The Building Code makes reference to 
other requlatory standards which call up manufacturer's installation 


For example, the Building Code requires all factory-built fireplaces 

‘to conform to ULC.S610-1974. This standard calls up NFPA211 which 
requires the installation to comply with laboratory listing and the 
manufacturer's installation instructions. One particular manufacturer 
accepts combustible walls located within the minimum clearance distances 
to be protected by 1" thick asbestos board. Many listed fireplace stove 
manufacturers call for their product to be placed upon a 373" GaLek 
asbestos base placed upon combustible floors. 


This type of back referencing applies to other products which involve 
referenced standards which lead to manufacturer's requirements, e.Q- 
Some fire doors call for asbestos paper sheeting, wired glass windows 
in screens are bedded in asbestos strips, and some wood roof shingles 
are underlaid with asbestos paper. 


It is vital to sort through the many referenced documents in order to 
determine the extent of the use of asbestos. 


=s07t 


wi? jomeaag Of dato | ,caveel-)yrtiot pre : tent.of 
dei) WS Jeo welve? Susy at iwitgisn ah yam rtpivt wes 


i144 St 92 hee 
ie sage" 31 \) 


f fod ts j rik Spee Can erent Heres 


Ss “cowl V<teludeyseseal se eeeduags) seed 2 

rcé oe) Sh SRM ais et les. on rice eint « 

12 UM @rifey Lisyseieises! hike. 4 tyme’ of 
T21. So ue Foie Se  eNdeinul saad nek be 
“s°- fb sSvegneio mate de sar, oie foceabesel « 
ts nel gets Bare(t Pil othe ats WUT 6 - sit 
, ii) SEC £ vigtgy GASOin od t saukesg at 


| : eres cs 
dv ayn Rabe ar vubosiy Fean Saas 
, i iRETE 5 pei 2’ A2i796 y ae 


ewrtetle i ney Gstaw 4 hieuds: a / 
Lorry Were Seb, ame Woe, az 


ayamuaon wo 


R.C. - Use of Asbestos in Ont. (Cont'd.) November 14, 1980 


In consideration of wall, and floor shields and screen windows, an 
obvious situation exists which can provide a degree of safety. 

Where exposure of asbestos is restricted by some sort of encapsulation, 
particle air borne matter and harmful health effects (if any) to 
occupants are unlikely. The exposure of asbestos to installers and 
construction workers working around exposed asbestos does present 
another matter for review. 


Enclosed please find our Department's present viewpoint regarding 
asbestos in buildings. 


Yours truly, 
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Paul Meleta, 
Building Inspector 
Borough of Scarborough 
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ASBESTOS HAZARDS IN SCHOOL BUILDINGS 


Recently throughout Canada the news media has been featuring “scare” 
Stories about schools and public buildings where asbestos mixtures 

were sprayed on ceilings or steel beams during construction for fire 
protection purposes. It is generally implied that throush deteriora-!5-, 
Or physical damage to these Sprayed compounds on the ceilings schoo 
Children are being exposed to dangerous levels of asbestos fibre 4us-. 


a Carcinogen (a cancer-causing agent), parents in particular, and the 
Public in general, have become very agitated and are demanding inmecia-e 
action. School boards are being faced with demands that _the school be 


Closed, rebuilt or, at the very least, the offenii asbestos compourcs 
be removed. 


In ty cases the potential hazards in removing the asbestos insulation 
matericls are far greater than leaving then in place. If the ceilins 
materials were applied properly, do not show Signs_of wear or flaxins, 


appropriate coating idered. Major expert: tives 
for removal should only be considered if the coating is friable, — 
in poor repair or readily accessible to damage. _ 

To fully appreciate how ridiculous this whole situation is and to de 
able to get the facts Straight should any of your friends wish to 
discuss it with you, you should be aware of the following points: 


(a) Asbestos is a basic part of the earth's crust. It is found 
throughout the world. It occurs naturally in the air we breathe, 
the water we drink and the food we eat. We have been Living 
with it since the beginning of time. 

(b) Of course they can find asbestos in classrooms when they aralyse 
the dust samples taken fram the air. In most cases the asbestos 
levels are very similar to, or identical to, levels found 
Outdoors or in other buildings where asbestos was not used in 
their construction. All too frequently comparison measurecents 
are not taken and it is simply established that asbestos «as 
found in the air in the school. 
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Asbestos hazards in school buildings/continued Cour TE 


J CM UE Sa 
Vv, Tol 
(c) As far as medical researchers have been able to deternine 70 o7 


in the general public has ever been shown to have died fras~ 


asbestos induced _ disease, Not one single case! Only pecsle 
who are occupationally involved either directly or indirec=ty 
with asbestos fibre sean to develop asbestos related diseese. 
And, in most cases, the exposures took place years ago before 
the neec for careful dust control was fully aporeciated. The 
Advisory Committee on Asbestos Cancers of the Internatioral 
Agency for Research on Cancer stated after a comprehersive 
seminar _in Lyons, France in 1972, that there is no evidence 


that asbestos poses any risk to the general public. ‘This 


committee is a division at the World Health Organization 
and is camposed of representatives from many nations. 


The problem with the general view held by the news media and the gublis 
in regard to asbestos stems fran statements made by sore mecical 
authorities that carcinogens have no safe level of exposure. Or that 


many thousands of cancers in years to come will be attributable ‘5 asbes--< 
exposure. 


As stated by Paul Kotin, M.D., Johns-Manville's Senior Vice Presizer+ 4eal-+ 
Safety and Environment in his-written statement to the U.S. House of 
Representatives Committee on Education and Lebour on January 9751994. 


"Because of my considerable knowledge and experience with 
regard to health hazards associated with asbestos, I an 
Convinced that although, based on current knowlecse, 

asbestos-containing spray materials in school buildinzs 
represent _an inappropriate use of asbestos, no evidence 
exists to indicate that the presence of these materials 


poses ealth hazard. 


Uncer ordinary circumstances, the presence of asbestos 

in ceiling materials is a situation no different from 

that which exists by virtue of asbestos caprising a 
Significant part of the earth's crust. Scientific litericure 
establishes that background concentrations of asbestos are 
unrelated to any increase in disease.” 
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Ms. Lorraine A. Cass 
46 Lowther Avenue 
Toronto, Ontario 
M5R 1C6 


November 16, 1980 


Royal Commission on Asbestos 
#60 Dundas St. W., 22nd'Floor 
Toronto, Ontario 

M5G 128 


Exposure of the public to asbestos via the use of hairdryers is of 
. . Ct i pe PSS 
7 Yo any of our homes contain several of these 


innocuous appearing instruments, which I fear, may eventually prove to 
be anything but harmless. 


Public interest and media attention prompted me to phone the Ministry 
of Consumer and Corporate Affairs a few years ago. At that time I was 
assured there was no asbestos hazard from hair dryers. However, American 
consumer magazines have carried articles on this subject in the past 
year, indicating the contrary. For example, General Electric (US) will 
retrofit all (previously sold) units possible with—a-—nen—asbestos 
insulator, and a long list is given of units containing asbestos. The 
expense to G.E. must be enormous, and would indicate that a risk does 
indeed exist, contrary to the assurance I had previously received. 


I would like to recommend the following to the Commission: 
(1) That a scientific study be undertaken regarding this particular 


hazard, or documentation of previous inquiry, if adequate. 


(2) That Canadian manufacturers be encouraged to replace or refit 
hazard products previously sold to consumers. 


(3) That a large public education campaign take place, to enter 
every home (for example leaflets with telephone bills.) 


This particular hazard exposes a very large percentage of the population 


and for this reason deserves special attention. 


I would be most pleased to receive any further information from the 
Commission on this subject, and would be happy to be of assistance in future, 
if indicated, as preventive medicine is my field, and special interest. 


Yours sincerely, 


Lorraine A. Cass 
Public Health Nurse 
B.A. (Sociology) 
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Beet sean? H. B. NEWCOMBE 
P.0. BOX 135 
DEEP RIVER, ONT. 
KOJ 1P0 


1980 November 25 


Royal Commission on Matters of Health and Safety 
Arising from the Use of Asbestos in Ontario 

180 Dundas Street West, 22nd Floor 

TORONTO, Ontario M5G 128 


Dear Sirs, 


Submission on 
HEALTH EFFECTS OF ASBESTOS, and 
INSTITUTIONAL AND POLICY ISSUES 


Please regard this Submission as relating to the POLICIES 
which will be needed if we are to detect the HEALTH EFFECTS of 
asbestos with the degree of sensitivity which should be possible 
in the future. 


As long as epidemiological follow-up of those at risk 
remains an untidy and expensive afterthought, and is not appropriately 
planned in advance, we will be unlikely ever to detect the effects 
of any but high-level exposures. 


Work records and exposure records, as currently provided 

for under Ontario's Bill 70 and its Regulations, were not designed 
for efficient and inexpensive epidemiological follow-up. If these 

re allowed to accumulate as separate annual records and to formats 
that are not standardized, it could cost millions to convert them 
later into cumulative personal histories for the purpose of searching 
Out death records and cancer registrations with which to assess 
possible associations. Moreover, the personal identifiers required 
under the Regulations are barely adequate for the searching so that 
accuracy will be poor. 


Appropriate procedures for this sort of thing have been 
developed to a high degree of sophistication at Statistics Canada 
(in the Vital Statistics and Disease Registries Section, following 
on work at Chalk River). Canada is unique in the world in this 
respect. But the limiting factor is almost always the primitive 
nature of the work-history records. 


If the Commission wants to explore the technical detail, 
there is ample documentation of the relevant Canadian developments, 


and | would be happy to help in any way. 


Sincerely, 
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143 Lawson Road L 
Highland Creek 


December 1/80 


J. Stefan Dupre 
The Royal Commission on Asbestos 


Sirs: 


I take liberty to express my personal views, and hope someone will 
listen, on what asbestos is doing to the people in my family, in view 
of the concern our neighborhood has, today, on the hazards in the schools 
and surrounding environment, adjacent, in particular to the Johns-Manville 
Plant on Lawrence Avenue in the Highland Creek, Port Union area. 


I say, that with intentional, industrial, neglect, and ignorance 
on the part of our community dwellers, twenty-five years ago our children 
were submitted to untold dangers. Today, it is these people, we feel 
have been unjustifiably neglected, also, having been subjected to these 
materials that were installed in our schools and homes, and with no 
concern for alarm on the part of an environment committee. 


I, as a mother and wife of a man who worked at the Johns-Manville 
Plant for twenty-five years, now feel utterly trapped, to imagine how these 
asbestos materials will affect the health of my children, let alone my 
husband or even myself. 


Looking back now, I think of the many times I washed the work clothes 
of my husband, sometimes even by hand, and of how our car would often 
become coated with a fine gummy dust, after having been parked at the Plant 
all day. 


I can also remember the days when we would notice a decided odour 
in the air, covering the whole area from Lawson Road down to Lawrence 
Avenue when the wind was not in our favour, the odour was a sick, rancid 
smell and I presumed it came from the same Plant; Johns-Manville. 


There were special occasions years ago, when Johns-Manville would 
hold Open House to all members of workers families, and the neighborhood 
as well. A conducted tour of the Plant was given, refreshments were 
served in the grounds and even souvenirs were distributed, such as ashtrays 
made from an asbestos material, to be taken home. 


Today I commute by GO-train each day to work in Toronto. I board the train 
at the Rouge Hill Station, not far from the Johns-Manville Plant. When 
passing, I see unbelievable piles of broken and some pulverized asbestos 
pipes, strewn along the ditches by the railway tracks, a place accessable 
from the waterfront and the Highland Creek Park. 


As my closing comment, which seems ironic to me, regards my elderly | 
Mother who visited Great Britain this summer and while there was hospitalized 
for a few weeks because of a lung problem (fibrosis). Upon examination by 
a group of doctors, she was asked if she had ever lived near an asbestos plant. 
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When she said "yes, for about twenty years and about 1 1/2 miles away," 
she was asked if it was possible for her to live elsewhere, as they felt 
that the atmosphere was affecting her breathing. 


I realize that some twenty-five years ago, people were kept ignorant 
of the hazards of this material, asbestos, here in Canada, particularly 
our men. Could you please explain to me and my family why Great Britain 
has banned asbestos entering their country for more than fifty years? 


Now, let us firstly be concerned about these people who twenty-five 
years ago lived in ignorance, breathed this silent killer dust, through 
no fault of their own and worked under deplorable conditions. 


Sincerely, 


Mrs. Margaret Moir 


WRITTEN SUBMISSION By: 


:. Phone kde 
534-8489-8480 


INTERNATIONAL ASSOCIATION OF 
BRIDGE, SSTRUCTURAL AND ORNAMENTAL JRON WorkKERsS 
Rodmen 


F F . . Riggers 
Welders Local Union 721 - Affiliated with the A.F.L.-C.1.O. Machines! Movers 


1604 Bloor St. West, TORONTO, ONTARIO MGP 1A7 


January 8, 1981 
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To: THE ROYAL COMMISSION ON MATTERS OF HEALTH AND SAFETY ARISING 
FROM THE USE OF ASBESTOS IN ONTARIO. 


We, the International Association of Bridge, Structural and Ornamental 
Zeon, Workers, Local /21,..0£ Toronto, respectfully submit the follow- 
ing brief. 


Durin j 1959 to 1973, approximately, it was a common con- 


struction practise to fireproof tural steel with asbestos. Al- 
though th is come—a—thingof the past, we 


mention it to draw your attention to the long-term exposures of the 
tradesmen who applied the asbestos and the others who worked around 
it, many of whom are Iron Workers. 
We recognize asbestos as a killer not only for the effects of lung 
fibrosis that occur after exposure but also because of the indisput- 
able link between asbestos exposure (often at low levels) and cancer. 
x our iti i ntly manufactured, or used, 
asbestos-bearing products should be banned from the market. This in- 
cludes asbestos tile and pipe, drywall and caulking compounds. Sub- 
stitute with products that are asbestos free and remove the exposure 


of trademen and others, to such a hazardous material. 
However, this only deals with half the problem. Structures built be- 


73 often have asbestos bearing material in place and duri gq 
demolition, renovation rkers are very often exposed. 


We hope to assist the Commission by relating our experiences in the 
renovation aspect of this problem and ask you consider the recommen- 
dations we will bring forward at the end of this brief to apply to 


all areas; renovation, removal and demolition. 


In the past we have had many members exposed to asbestos while reno- 
vating, expanding or strengthening structures in plants, schools, 
shopping plazas and the like. The duration of these jobs was typi- 
cally between two weeks and two months. 

In 1977 an extensive renovation program was bequn_at Terminal #1 of 
the Toronto International Airport. The circular shaped building: 
which then contained both observation and passenger holding rooms in 
its outer area was to have its ceilings strengthened to hold addition- 
al air conditioning to service the observation areas that were due 

to be changed to extra. passenger holding rooms. This entailed the 
removal of the false ceiling and the addition of extra structural 


members. In order for this to be done, Iron Workers were required 
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to scrape asbestos fire-proofing from the existing steel beams. A 
—_ ee 


subsequent Ministry of Labour analysis reported the fire-proofing 
as being chrysotile asbestos, the free silica content being less 


than 1%. 

The duration of the above mentioned job was two years, and we esti- 
mate workers were exposed for approximately eighteen months. Al- 
though during this time Iron Workers were the only ones to scrape 
the beams, just about all other trades were on the site and exposed 
as only one room was renovated at a time. 


At no time after the job began were the workers warned of the asbes- 


tos hazard., The Iron Workers' Union Steward, becoming suspicious of 


the nature of the fire-proofing material, called the Ministry of Labour 
Construction Health and Safety Branch. An Inspector arrived and re- 
moved samples the next day. It took five weeks before the results of 
the analysis were known and then only after the politicians and news- 
papers had been informed of this scandalous delay. Respirators were 
then issued upon the insistance of the Iron Workers Union—and—the 
Sub-contractor let it be known that this was at extra cost to him. 
Personnel from the Ministry of Labour then arrived to conduct gener- 

al and personal air samples to determine the exposures. General sam- 


ples showed a fibre level of 2,600,00 m-3 (2.6 fibres per cc) and 
ersonal samples were highvas 4,500, 000um=-3 (4.5) fibres»pericc) . 


These samples had been taken in an area where the windows had been 
removed even though most of the time the Iron Workers worked in an 
enclosed and confined space. The protests that the Iron Workers made 
at that time on this point went unheeded. 


The Ministry directed the constructor to: 


yo "Thoroughly soak the asbestos with water before 
} removal." (Iron Workers were supplied with a 
small windex bottle with which to spray). 
(2) "Segregate the asbestos removal operations so adja- 


cent areas are not contaminated with dust." (this 


was never done). 

(3) "Provide and make the wearing of approved res- 
pirators mandatory. This applies to all workers 
in the area." (Only the Iron Worker and Sheet 


Metal Workers were supplied with respirators up- 


on their own insistance). 
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(4) “Loose asbestos will not be allowed to 

accumulate on the floor. It shall be 

cleaned up using vacuum or wet mopping 

and disposed of in a sealed container. 

Dry sweeping of asbestos will not be 

permitted." (Most of the time dry 

sweeping was used to clean up loose 

asbestos. Occasionally the man sweep- 

ing used a coffee cup to spread water 

before sweeping it up. All the asbes- 

tos was disposed of in the regular gar- 

bage). 

(5) | "Eating, drinking and smoking will not 

be permitted in contaminated areas." (No 

separate facilities were ever made avail- 

able). 
These directions were never posted on the jobsite or otherwise brought 
never informed the men of the hazard of asbestos. The Iron Workers' 
Union invited the Construction Safety Association. of Ontario to hold 
a meeting with the men. Very little encouragement was given by the 
contactor or its representatives to the men to attend. 
The Iron Workers' Union requested a mobile unit to conduct medical 
examinations of the men. When it arrived, other trades lined up to 
be examined. These other tradesmen were told that since the Iron 
Workers had requested the examinations only they could have them. The 
Sheet Metal Workers insisted on being examined and out of approximately 
sixty workers, some twenty were examined. 
The consistent attitude of the contractors was that if we don't pay 
ahy attention the the asbestos it will go away. On this, as on other 
jobs of shorter duration, where we have again raised the issue on be- 
half of the workers on the job, we hear the incessant cry that cover- 
alls and respirators. have not been covered in the contractors bid for 
the job. . 7 
We hope that you have found this account useful in your deliberations. 
We respectfully submit the following recommendations to the Royal Comm- 


° s , j Ss 
ission concerning the demolition, renovation and removal of asbesto 


and asbestos bearing materials. 
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1) 


2) 


4) 


RECOMMENDATIONS 


Tha owner and/or constructor, as defined in the Occupa- 
tional Health and Safety Act, be responsible to idenitfy the 


presence dangerous material articular asbestos. 


This will permit sub-contractors to bid the cost of effective 
jobsite controls into his price. The assistance of the Mini- 
stry of Labour and/or Environment should be given to owners 


and constructors to identify hazardous materials. 


im Bin ese pebesie sade comer 
poe ewe eats BO Abbe) Pentomen ea ee 
jobsite. The work area must be completely sealed off from 
the outside and the asbestos should be thoroughly soaked in 
water. The crew involved in the removal must wear positive 
pressure masks or hoods. All asbestos removed must be sealed 
in suitable containers while still wet. Proper dump sites 
should be identified by the Ministry of the Environment. In 
regard to the exposure controls employed: We feel that an 
essential consideration is the practicality of any control 
mechanisms. With the heavy physical demands of most con- 
struction work, unlike much in-plant work, simple respirators 
become ineffective. Hard work demands deep breaths and res- 
pirators will restrict the tradesmen's ability to take quick 
deep breaths. Furthermore, the discomfort of perspiration 
running around the edges of such masks will tend to cause the 


tradesman to be loathe to the wearing of the masks. 


All employers should provide full body protection. It is 


essential to prevent the transference of asbestos from the 
site to the public transit, private car or home. Therefore 
dual changing rooms should be provided. These would be 


essentially of an "airlock" type where employees could dis- 
card their daily clothing, pass through a shower area and 

don their protective clothing. After shift, the employees 
may then leave the contaminated clothing, pass through the 


shower area and clothe themselves back into their regular 
uncontaminated clothing. 


When hazardous materials have been identified on a jobsite, 
the Minister of Labour should appoint an Occupational and 
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4) 


5) 


Recommendations ae, 


Health and Safety Committee with their discretion under 
Section 8 (3) of the Occupational Health and Safety Act. 
While it would be obviously impracticle on small jobs of 
only a few workers, it would be irresponsible to suggest 
that the Minister should not appoint a committee when jobs 
as large as the International Airport Terminal #1 described. 
above reoccur again and again. This Local Union respect- 
fully suggests that the Commission recommend to the Minister 
to use his/her power when more than ten workers are to work 


with any hazardous material, and in particular asbesios. 


That the Provincial Government press the Federal authori- 
ties to start a national registry of all workers who have 
been exposed to asbestos, including length and extent of 
exposures, medical records, lung function or other tests 
and the worker or his representative must be permitted 


access to such records upon request. 
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FIELD VISIT REPORT 


416/965-4066 
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I.S.B. File No, : 
O.H1P.B. File No. : 8B-55 


March b5;, 91977 


D.A. Brown, P. Eng. 


Mr. M. Polny - O.H.B. 
Mr. I). Southwich - OCS one 


February 22, 1977 


Dr. V.L. Tidey (1) 

Mr. K. Cleverdon (3) 

Mr. J.C. Radford, Project 
Manager - Eastern Construction( 
Mr. S. Morton (1) 

Mr. B. Male, Assistant Manager, 
Venture Metal (1) 


This visit was made to assess asbestos exposure of the welding 


Crew whi 


le insulation is removed from beams. 


A significant 


exposure was found to exist not only to the men removing insulation 
but to any other worker in the enclosure. 


Tt is also felt that other tradesman who must work near these 


beams could also receive an asbestos exposure. 


should be made to investigate this. 
Five directions are suggested. 


» 
One recommendation is also made. 


* * 
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Tei) . Ts: 4 circular shaped buildine withe the outer areca containing 
abe rvrt bon mel Hodis row: | At the moment there are six observation 
ee eae fur he. oni sert eel to holding rooms. This expansion 
Pentre Ua Pex Yrs V1 conditioning be installed. Tn order to accom- 

Oe OAL) wes a Bat iar MPO fy lac Cod inte jy bho observation rooms must be 
Paken doen aud tYeinforced beams added to Support the roof and brackets 
METAL ET The jovers. to fupport the new ductwork, The purpose of this 
eI Wer er Met tyes exposure of men who remove Insulation from 
por Gear Weld nee hoame and brackets in Place. The original 
Insulation which was applied 10 = 15 years aco bas been analyzed (see labo- 
ratorw report’ 416,738 dated March 2, 19//) and found to. conctin serpentine 
aabesras. ThE ney Insulation which is used for batch up work was 
ideatified as Spray Don Hineral Fiber and consists mainly of glass 

fibers (see above mentioned laboratory report). 
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COMMENTS 


He, There are 3 crews each consisting of a welder and a helper who are 
responsible flor removing insulation from beams and welding new 
brackets: and beams. While this operation is taking place there 
are usually no other tradesman in the room. Once the welding is 
completely finished plummers, electricians, laggers etc. would be 
involved in finishing off the room. 


re Duline eters sft "1 observed ‘man removing insulation from a joyce 

and made the following observations. ‘Two men working from a 
seaffold, used a small bottle with a spray pump to apply a mist 

of water to the insulation being removed. The Purpose of this was 
Co suppress the formation of dust that results during removal. 
Although the small amount of water no doubt wet the surface in order 
to adequately suppress dust formation, the insulation must’ be tho- 
roughly soaked. The men then hammered and scrapped away at the 
insulation for about 5.=—"10 minutes until a hole about two ft. 
square had been established. During that time although the majority 
of insulation removed was coarse there was an excessive amount of 
fine dust produced. Some of this debri was gathering on the scaffold 
but the majority was falling on the floor. It ts» essential “that 
this material not be allowed to accumulate over the shift but be 
Cleaned up immediately by vacuuming or wet mopping. Dry sweeping 
should never be allowed since very high dust exposures can result. 


2 Although the width and height of the observation rooms are constant 
at 30" and 12' the length varies from 78' to 130". On the average 
there are 2 - 3 large beams and about 2 dozen angle supports per 
room which must be installed. Although the men may strip insulation 
and weld as little as one or two hours per day they spend their 
entire ehitnt in the room. The remaining time is usually spent 
hoisting, positioning and moving steel around to prepare to do the 


welding. 


The contractor is only allowed to close one holding room at a time 
$0 as not to inconvenience air travellers. At the moment there 
is cnough welding to employ the three crews for about two more : 
months. After that period only one or two crews will be employe 
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e : 
for the next 1's years to Finish the Project, During that period 
the welders will not work continuously but will come and gO as 
required. Tt was stressed by the company that {t is not possible 
at this time to state what the work schedule would be for the 
welders after the next two months. Possibly a return visit should 
be made at that time.to look at tho welding activity but also to 
assess exposure of (through air sampling) the other workers who 
also work in these rooms. 


For example there are men who must cover the water pipes with fiber- 
8lass insulation. They must work in and around beams and they 

could easily dislodge insulation and receive significant asbestos 
exposures. The laggers who’tear down the false ceilings are 
Obviously subjected to extremely high dust exposures created by 

the dust which accumulates in the Plenum. Since the 

majority of this dust originates from ihsulation flaking off beams 
it is essential that these lathers be protected by approved res- 
Pirators and*coveralls with highly fitting cuffs and gloves to 
Prevent skin contact with the insulation which can Cause rashes. 


Air samples for asbestos were taken during the visit (see A.Q.A. 
report #387). The first two samples taken on Don Brown and 
Richard Doiron indicate the exposure received while these two 
men stripped insulation from a joyce and welded a bracket to it. 
Although the removal of insulation took only 5 - 10 minutes the 
welding was not complete until about another 30 minutes. The 
results of 4.1 and 4.5 fibers>5 micrometers in length/cc are 
likely to represent the highest exposure these men will receive. 
Jf the insulation was thoroughly soaked prior to removal the 
exposure could be reduced: by a significant amount. 


Samples #3 (John Donalson) and #4 (E. Boucher) were personal samples 
taken while these men were moving beams and other materials in the 
room while Brown and Doiron were welding. Although the results of 
2.5 and 2.7 fibres/cc are less than results obtained by men in 
direct contact with the insulation it is apparent that anyone in 

the room will be exposed to a significant extent. 


Sample #5 is an area sample taken in the room during the stripping 
Operation. As to be expected this result is compatible with samples 


#3 and #4, 


Sample #6 was placed on Randy Poulin who is not with the welding 
crew but rather is involved in tearing down the false ceilings and 
installitg wires to support the new ductwork. During the first part 
of the half hour sample he was on a break and for the last part he 
was bending and shaping existing hanging wire. This man was 

working around insulated beams located outside holding room L. 

This sample of 2.1 fibres/cc is an indication of the exposure to 

be expected while working around these beams while only occasionally 


making contact with them. 
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By overaging sam>les His U5 086 ce can reasonably assume that in 
areas where insulation has been r2moved the airborne concentration 
will be just Slightly greater then the Threshold Limit Value set 
at 2 fibres greater than 5 microz2ters in length per ce of air. 
This i544 time-weighted concentretion for a 7 or 8 hour workday 
and 40 hour week and it is believed that nearly all workers may be 
repeatedly exposed day after day «ithout adverse effect. 
See ee Yn 
Since the present welding crew will be working at least two more 
months and a smaller crew for a better part of 14; years than the 
air samples taken during the visit should be compared with the 
Present Ontario standard set at 2? fibres/cc. 


In order to,protect the welding crew from the asbestos exposure 
all workers in the exposed area cust wear approved respirators, 
This includes not only the men renoving insulation and welding 
but any other men who are in the room. During the visit the 
men were wearing respirators identified as Wilson 1400 which is 
approved for asbestos. 


6. Some of the men wondered how long respirators could be worn before 
they lose their effectiveness. 45 stated during the visit, it fs 
not possible to put on a time linit on this, rather it must be 
Stressed that with any filtering device the efficiency actually 
increases as it is used since the collected dust fibre builds up 
a cake which does as much filtering as the Original filter media. 

‘However, as the filter cake builds up it becomes harder to draw 
air through it. Thus when the worker finds it difficult to breathe 
through the respirator this is the time to replace it. A worker 
Should not be alarmed if the front face piece builds up with dust 
as this is merely a indication of material filtered out of the 
air he breathes. 


i It is important that each operator be provided with more than one 
respirator and that it be kept in a clean place such as an office or 
locker. If they are left lying around the job site dust will gather 
on the inside and this will give the worker a high dust exposure 
when he uses it. In the same manner respirators which are being 
used during the day should also be2 kept in a clean place at the 
end of the shift. 


RECOMMENDATION 


l. A return engineering visit along with air sampling should be carried 
out to accurately assess the asbestos exposure of other tradesman 
who are involved in this construction project. 


DIRECTIONS 

1, Thoroughly wet or soak the asbestos insulation with water or wet 
steam before removing. At the moment only . fine spray of water 
is applied. Nivea wenwe Poo ALY 

hs Segregate the asbestos removal oserations so adjacent areas are 


not contaminated with asbestos dsc. Never MeNe 
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This applies 
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Loose asbestos insulation shall not be 


the floor. 


and disposed of in a sealed container 


Waste shall 


|} -5- 


make the wearing of approved respt{rator mandatory, 


* not only to the men removing insulation but any other A 
Wit aron. CONEY =r Ww. SN SU Dre Nemnt taht Boe 
WELDERS coutl Nor WEAR Telem. 

allowed to accumulate on 

ing vacuum or wet mopping, 

- Dry sweeping of asbestos 

not be allowed, Dirt Nowy Cem Ucy BiSVesed cE 
RequcaR GaRrdace 


Te shall be cleaned up us 


i) 
Eating, drinking, and smoking shall not be allowed in the con- 
taminated work area. This means that smoke breaks and lunches 
Shall be taken in rooms or areas not contaminated with asbestos 


dust. 
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BEFORE THE 
ROYAL COMMISSION ON MATTERS 
OF HEALTH AND SAFETY 
ARISING FROM THE USE OF ASBESTOS 
IN ONTARIO 


re 


Phase I Hearings, 
February 19, 1981 


a 


STATEMENT OF HARRISON B. RHODES, DR. ENG. SC., 
ON BEHALF OF THE 

ASBESTOS INFORMATION ASSOCIATION/NORTH AMERICA 

SE SUN PAV NL OVAMERICA 


Good Morning Commissioners, Mr. Laskin, Ladies and Gentle- 
men. My name is Harrison B. Rhodes. I ama Technology Manager 
Bich Union Carbide Corporation, and I am appearing today on 
behalf of the Asbestos Information Association/North America. 

I am a member of the Executive Committee of AIA/NA, and Chair- 
man of its Air Monitoring Committee. As requested in the 
Royal Commission's guidelines for these Phase I hearings, my 
statement will be a brief one, intended to summarize AIA/NA's 
written submission dated January 6, 1981. 

AIA/NA is a non-profit organization representing about 
50 companies in the United States and Canada that are engaged 
in the mining, processing, manufacturing and marketing of 
asbestos and asbestos-containing products. Although our 
offices are located in the United States, our members include 
Several Canadian corporations. In addition, most of the 


asbestos used by our members is mined in Canada, and many of 
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Our members also manufacture and market asbestos-containing 
materials in Canada. 

AIA/NA is committed to the safe production and use of 
asbestos, and supports appropriate government regulation. to 
protect the health of persons working with this uniquely 
versatile and valuable mineral. To that end, we have partici- 
pated actively in numerous regulatory proceedings concerning 
esbestos, both in the U.S. and in Canada. 

In summary of our written Submission, I would like to 
make two major points in my statement today. The first point 
concerns the process that the Royal Commission should follow 
in establishing health goals or standards for asbestos expo- 
Sure. The second involves the need to adopt reasonable and 
cost-effective methods of achieving those goals, and to avoid 


unrealistic or unnecessary procedures. 


163 

With regard to the first point, AIA/NA strongly urges the 
Royal Commission to establish asbestos-related health goals in 
a careful and measured fashion, and, in particular, to avoid 
the pitfalls of attempting to set goals which seek to create a 
Bociety totally free from all risk. 

The number of potential health, safety and other hazards 
we face in the modern world is very large, and any effort to 
Provide "absolute safety" from each of these hazards will 


Quickly run up against the limits of society's ability to 
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respond. Warren Burger, the Chief Justice of the United 
States Supreme Court, made this point succinctly in his 
Opinion in the Court's recent decision to strike down a 25. 
occupational regulation for benzene, which, “ljke asbestos, has 
been shown to cause cancer, but only at exposure levels well 
above those set by the current Standard. The benzene regula- 
tion had been predicated on the "zero risk” philosophy I just 
described, and Chief Justice eee had this to say: 

When the administrative record reveals 

Only scant or minimal risk of material 

health impairment, responsible adminis- 

tration calls for avoidance of extrava- 

gant, comprehensive regulation. Perfect 

safety is a chimera; regulation must not 

Strangle human activity in the search for 

the impossible. 

In short, we believe that the Royal Commission's objective 
Should be the identification of situations where asbestos 
Pposuresposes a significant risk, as the U.S. Supreme Court 
held in the Benzene Case. All of the available evidence 
Should be examined in a detached, scientific manner, in order 
to reach sound conclusions about what types and levels of 
asbestos exposure present significant health hazards. In 
conducting such an inquiry, the Commission should avoid the 
temptation to base its conclusions on limited data, and should 


recognize that similar inquiries are currently underway in 
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other arenas, including several different U.s. agencies, the 
United Kingdom, and Europe. 

A full and objective scientific analysis, coupled with 
consideration of the efforts of Other governmental bodies, 
will help ensure that your conclusions reflect a consensus in 
the international scientific community. AIA/NA is prepared to 
assist you in any way we can. We are confident Ehate suchas 
process will disclose that there is no Substantial evidence of 
a Significant health risk to workers in occupational environ- 
ments complying with a 2 fibers/ce standards=<=st he standard 
that currently prevails just about everywhere in the industrial- 


ized Western World. 


Be 

At this point I would like to move on to the second part 
of my statement, concerning the need to adopt reasonable, cost- 
effective methods of eliminating significant risk Situations. 
As you know, there is a broad range of control methods available 
to reduce significant risks, ranging all the way from self- 
help programs aided by labels and warnings, to the drastic 
Step of a total ban. [In our view, your task is to develop a 
Program which is both (i) fine-tuned -- in the sense that acts 
recognizes that different exposure situations may ica lLefor 
different regulatory responses, and (ii) cost effective -- 
that is, avoids unnecessary or needlessly expensive control 


Procedures. 
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Those points are perhaps best explained by way of example 
from our experience in the U.S. AS you may know, occupational 
health standards in the United States typically contain require- 
ments such as engineering controls, exposure monitoring, medi- 
cal surveillance, and related recordkeeping. These require- 
ments are designed for use in manufacturing industries involving 
fixed worksites, predictable or controlled en\ironments, and 
relatively steady employment patterns. These kinds of require- 
mentS can prove to be very burdensome and counterproductive, 
however, when imposed on construction and other operations 
involving non-fixed worksites, high turnover rates, and con- 
stantly changing exposure conditions. 

Because about three-quarters of all U.S. asbestos-related 
production is consumed in the construction industry, AIA/NA 
developed an alternative regulatory approach for these opera- 
tions, relying primarily on work practices as the most effec- 
tive means of providing work environments free from Significant 
risk due to asbestos exposure. “In “brief, our “proposal ‘calls 
for the classification of asbestos-containing products into 
three categories: (A) products which will not release more 
than 2 fibers/cc under any reasonably foreseeable circumstances; 
(B) products which will not release more than 2 fibers/cc when 
certified work practices are used; and (C) products not falling 
into either of the first two categories. Our proposal calls 


for no regulation of Category A Products, requirements that 
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certified work practices be used when working with Category B 
products, and normal regulation of Category C products. Our 
approach not only guarantees worker protection through require- 
ments that are easily monitored and enforced, but also creates 
strong incentives for manufacturers to develop safer products 
and work practices. 

Since February 1980, when we first made the proposal 
available to various U.S. agencies, the concept of uSing cer- 
tified work practices in lieu of monitoring and other tradi- 
tional industrial hygiene requirements has been endorsed by 
the Occupational Safety and Health Administration's Advisory 
Committee on Construction Safety and Health, and, just last 
month, by a special two-agency construction industry task 
force made up of representatives of the Occupational Safety 
and Health Administration and the National Institute for 
Occupational Safety and Health. Because of these developments, 
we are very hopeful that future revisions to the U.S. asbestos 
Standard will include the cost-effective regulatory approach 
of relying on certified workpractices in place of other require- 
ments which are of little value in construction and similar 
worksites. A copy of our Proposal, as well as several book- 
lets which describe the types of workpractices on which employ- 
€rs and employees can rely to minimize asbestos exposure, are 


appended to our written submission. 
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I hope that this example helps to demonstrate that if we 
are careful enough, we can develop reasonable regulatory 
requirements and avoid needless frustration and expense. 
AIA/NA is committed to achieve this Objective for all situa- 


tions where asbestos exposure poses a Significant risk. 


That concludes my statement. Before taking your ques- 
tions, I would like to express on behalf of AIA/NA my appre- 
ciation for the opportunity to appear before you today, and my 
hope that we can be of some assistance in this and future 
hearings. I would be happy to attempt to respond to any 
questions concerning AIA/NA's written submission, including 


the appendices. Thank you. 
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i740 Jefferson Davis Highway, Crystal Square 4, Suite 509 
Arlington, Virginia 22202 e (703) 979-1150 


January 6, 1981 


J. Stephen Dupre, Chairman 
Royal Commission on Matters of Health 
and Safety Arising from Use of 
Asbestos in Ontario 
180 Dundas Street West 
22nd Floor JAN 14 [98 


Toronto, Ontario M5G 128 
Dear Dr. Dupre: 


The Asbestos Information Association/North America 
(AIA/NA) welcomes the opportunity to participate in the 
Royal Commission's investigation of the use of asbestos and 
_asbestos-containing products in the province of Ontario. 
We submit with this letter a number of documents that should 
be useful to the Commission in its deliberations and a copy 
of our letter to your legal counsel, John I. Laskin, request- 
ing formal standing to participate in Phases II and IV of 
the Commission's hearings. We also request that AIA/NA be 
allowed to make an oral presentation to the Commission as 
part of its Phase I hearings. 


AIA/NA is a non-profit organization representing 
about 50 companies who mine, manufacture, and market asbestos 
and asbestos-containing products in the United States and 
Canada, Although our offices are in the United States, 
among our members are several Canadian corporations, including 
Asbestos Corporation Ltd., Atlas Turner Inc., Cassiar Resources 
Ltd. and Mitsubishi Canada Ltd. Our interest in Canadian 
views on asbestos, though, goes well beyond representation 
of our Canadian members as most of the asbestos used by our 
members is mined in Canada, and many of our members also 
manufacture and market asbestos-containing products in Canada. 
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Dr. Stephen Dupre 
January 6, 1981 
Page ‘I'wo 


AIA/NA is committed to the safe production and use 
of asbestos and supports appropriate government regulation 
to ensure the health of persons working with this uniquely 
versatile and valuable mineral. In this connection, we have 
participated actively in numerous proceedings concerning 
regulation of asbestos. Most recently, we submitted comments 
to the Ontario Ministry of Labour on its proposed new occu- 
pational standard for asbestos. Those comments speak directly 
to one of the seven agenda items of this Commission -- 
worker exposure to asbestos -- and we enclose a copy for 
the information of the Royal Commission. 


As noted in our comments to the Ministry of Labour, 
we are confident that an objective and independent review 
of the asbestos medical evidence -- accumulated in numerous 
epidemiology studies of exposed workers -- will disclose that 
there is no substantial evidence of a significant health 


risk to workers in occupational environments complying with 
a 2 fibers/cc standard. Accordingly, we urged the Ministry 


“wot to.) recipitously its recommended lower standards. 


Our comments to the Ministry of Labour also 
included a detailed description of a proposal AIA/NA has 
made to the Occupational Safety and Health Administration (OSHA) 
in the United States for adoption-of a work practices 
approach for regulation of asbestos use in the construction 
industry and at other non-fixed worksites.iIn—sueh—oceupa- 
tions, high employee turnover rates and inconstant exposure 
potentials make the normal monitoring, engineering control, 
and medical surveillance methods of industrial hygiene unduly 
expensive and of doubtful value. 


AIA/NA has, therefore, proposed that asbestos- 
containing products for the above uses be categorized as 

(A) releasing no more than 2 fibers/cc under any foreseeable 
conditions, (B) releasing no more than 2 fibers/cc when used 
with proper work practices, and (C) not meeting either of the 
first two criteria. Our proposal calls for no regulation of 
Category A products, requirements that certified work practices 
be employed when working with Category B products, and normal 
ccupational regulation of Category C products. The approach 
thus guarantees worker protection through requirements that 
can be easily monitored and enforced. It also creates 
incentives for manufacturers to develop products and work 
practices that minimize fiber release. 
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Dr. Stephen Dupre 
January 6, 1981 
Page ‘inree 


We believe this proposal provides a reasonable 
and useful approach to non-fixed site occupational exposure 
control that should be of great interest to the Royal 
Commission and enclose a complete copy of our proposal 
entitled "Recommended Standard for Occupational Asbestos 
Exposure in Construction Industry and Other Non-Fixed Work 
Operations." 


Following submission of the foregoing document, 
OSHA's Advisory Committee on Construction Safety and Health 
endorsed the work practice approach to occupational safety 
in the construction industry. In its May 16, 1980, report, 
the OSHA Committee noted that such an approach "would allow an 
employer or a material supplier to develop and publish work 
practices" which, "based on legitimate measuring and monitor- 
ing of actual field operations," would "be designed to assure 
that permissible exposure limits would not be exceeded" for 
a given product. 


We also enclose nine industry developed booklets 
describing recommended work practices for persons using 
‘asbestos-containing sheet, pipe, floor coverings, paper, 
friction materials, textiles, and plastics. These booklets 
describe in detail the types of work practices on which 
employers and employees can rely to minimize asbestos exposure. 


AIA/NA would welcome the opportunity to describe 
the work practice approach in detail in an oral presentation 
at the Commission's Phase I hearings. At that time, we 
would also be glad to address other AIA/NA activites in 
which the Commission members might be interested. For 
example, AIA/NA has actively participated in general asbestos 
Standard setting activities at OSHA and has often conferred 
with the United States Environmental Protection Agency and 
Consumer Product Safety Commission on various proposals 
concerning asbestos waste disposal, safe use of asbestos 
cement pipe, asbestos in schools, and asbestos in consumer, 
commercial, and industrial products. 
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Dr. Stephen Dupre 
January 6, 1981 
Page Four 


AIA/NA looks forward to a constructive dialogue 
with the Royal Commission as your deliberations proceed 
over the next year. 


Sincerely yours, 


Executive Director 
sdl 


Enclosures 


List of Appendices to the Submission by 
The Asbestos Information Association/North America 
me ci ation/North America 


(on file at the RCA's offices) 


Comments of the Asbestos Information Association/North America on the 

ae OC atet cms UMMENIES TN Tar a a renege 

Proposed Regulation of Asbestos as a Designated Substance, November 26, 1980. 
COTMOCuG) ) 


Recommended Standard for Occupational Asbestos Exposure in Construction 


and Other Non-Fixed Work Operations, prepared by the Asbestos Information 
Association/North America and the Association of Asbestos Cement Pipe 
Producers, February 7, 1980. 


Assorted Booklets: 
(a) “Recommended Work Practices for A/C Pipes" 
(b) "Recommended Work Procedures for Resilient Floor Coverings" 


(c) “Recommended Work Practices: Molding and Fabrication of Asbestos-Containing 
Plastic Products” 


(ad) “Recommended Work Practices for Field Fabrication of Asbestos-Cement Sheet" 


(e) “Recommended Work Practices: Shop and Field Fabrication of Asbestos 
: Sheet Products" 


(f£) “Recommended Work Practices: Fabrication and Use of Asbestos Paper Products" 
(g) “Recommended Work Practices: Fabrication and Use of Asbestos Friction Materials" 
(h) “Friction Materials Work Practices Guide" 


(i) "Recommended Work Practices: Use and Handling of Asbestos Textile Products" 
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ONTARIO MINISTRY OF LABOUR 


PROPOSED REGULATION OF ASBESTOS 
UNDER 
THE OCCUPATIONAL HEALTH & SAFETY ACT, 1978 


COMMENTS OF THE ASBESTOS INFORMATION 
ASSOCIATION/NORTH AMERICA ON THE 
PROPOSED REGULATION OF ASBESTOS 

AS_A DESIGNATED SUBSTANCE 


Edward W. Warren 
Timothy S. Hardy 
David K. Perdue 


KIRKLAND & ELLIS 

1776 K Street, N.W. 
Washington, D.C. 20006 
(202) 857-5000 


Counsel for the Asbestos 
Information Association/ 
- North America 


November 26, 1980 
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November 26, 1980 


Robert G. Elgie, M.D. 
Minister of Labour 
400 University Avenue 
Toronto, Ontario 

M7A 1T7 


Dear Dr. Elgie: 


The Asbestos Information Association/North America 
(AIA/NA), representing more than 50 companies who mine, 
process and manufacture asbestos and asbestos-containing 
products in the United States and Canada, welcomes this 
opportunity to comment on the Ministry of Labour's proposed 
hew asbestos regulation. AIA/NA shares with the Ministry 
the goal of improving occupational safety and health through 
encouraging safe use of asbestos. 


AIA/NA believes that it would be unwarranted for 
the Ministry of Labour to impose the lower permissible 
exposure levels for asbestos contained in its proposed 
regulation. The asbestos medical evidence, almost all of 
which is predicated on the health effects experienced by 
workers in the past at exposure levels many times higher 
than those in the workplace today, does not demonstrate the 
significant evidence of health hazard that we believe is 
necessary to justify this more stringent regulation. Although 
various recommendations have been made in the United States 
and in European countries to impose a workplace standard 
more stringent than 2 fibers/cc, such recommendations have 
not yet been implemented. 


AIA/NA also believes that several practical consid- 
erations relevant to effective enforcement of a lower work- 
place exposure standard militate against implementation of 
the proposed regulation without further study. 


Sohne va mane 
First, significant difficulties exist in €s 

lishing a legally enforceable standard at 1 fiber/cc or 
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show great variability. 
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Boscic G. Elgie, M.D. 
November 26, 1980 
Page 2 


gscond, the proposed regulations are not well-suited 
for the—distinctive_problems presented in achieving safer 
working_conditions_in the construction industry and at othér 
non-fixed worksites. At such sites, high employee 
turnover rates and inconstant exposure potential make the 
normal monitoring, engineering control and medical surveil- 
lance methods of controlling asbestos exposure expensive and 
of doubtful value. AIA/NA has developed a flexible enforce- 
ment scheme for occupational exposures in such workplaces, 
relying on use of certified work practices, rather than 
monitoring, to ensure safe working conditions. We enclose 
with our comments a detailed description of that proposal, 
as prepared for an advisory committee of the U.s. Occupational 
Safety and Health Administration earlier this year. 


In sum, we believe the Ministry would be best-served 
by deferring imposition of new regulations on asbestos 
occupational exposure until: (a) thorough scrutiny of the 
medical evidence both by the Ontario Ministry of Labour and 
Royal Commission and by the worldwide health and safety 
community has been completed; and (b) amendments to the 
proposal are made to incorporate a more flexible and more ~ 
effective means of regulating asbestos use in the construction 
industry. 


Respectfully yours, 


“ 


Bu Wer 1dg 
Executive Director 


Enclosure 


cc: Designated Substances Project 
Standards and Program Branch 
Ministry of Labour 
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ONTARIO MINISTRY OF LABOUR 


COMMENTS OF THE ASBESTOS INFORMATION 
ASSOCIATION/NORTH AMERICA ON THE 


REGULATION OF ASBESTOS AS A_ DESIGNATED SUBSTANCE 
ent SO LGNALTED SUBSTANCE 


INTRODUCTION 


The Asbestos Information Association/North America 
(AIA/NA), a non-profit organization representing more than 
20 companies engaged in the mining, manufacture and marketing 
of asbestos and asbestos-containing products in the United 
“States and Canada, is pleased to present to the Ontario 
Ministry of Labour comments on its proposed new regulation 
of asbestos as a designated substance. 

. AIA/NA is committed to the safe production and use of 

asbestos and supports appropriate regulation to ensure the 

health of persons working with this uniquely versatile and 

valuable mineral. We urge the Ministry of Labour, however, 

to reconsider whether there is a sound basis to believe that 
its present regulatory scheme is inadequate. 

We are confident an objective and independent review 
Will disclose no substantial evidence of a Significant 
health risk at 2 fibers/cc, in the absence of which stricter 
control limits are not justifiable. 


In addition, we suggest several issues concerning 


monitoring, enforcement policy, and application of the 


standard to the construction industry that deserve careful 


scrutiny prior to implementation of new regulations. 
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Prudent public policy suggests that substantial addi- 
tional costs should not be imposed on industry to achieve 
essentially speculative increases in health protection. In 
this respect, a recent ruling of the United States Supreme 
Court provides valuable guidance for the Proper administration 
of health and safety regulation. While not binding on the 
Ontario government, this decision contains perceptive insights 
into the constraints, both Practical and Prudential, that 
Should be considered by any health and safety regulatory 
body. 

In proposing to revise the euecene control limit for 
Occupational exposure, the Ministry has placed primary reli- 
ance on the Report of the British Advisory Committee on 
Asbestos and three other reports prepared or commissioned by 
government organizations to review the evidence on the 
health effects of exposure to asbestos. None of these 
Sources provides a basis from which to ascertain the true 


risks of exposure to asbestos at or below 2 fibers/cc. The 


data_on the risks of Such low level exposure to asbestos 


cemain equivocal, but the ls reason to believe the risks 
ire lower than predicted by extrapolation from high dose 


*xposure data and may likely be insignificant. 


At present, the issue of appropriate control measures 
or exposure to asbestos is under active study by administra- 
ive agencies or other government-sponsored bodies in the 


hited States, the United Kingdom, and the European Economic 
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Community. In addition, a Royal Commission is currently 
assessing the health effects of asbestos in Ontario. The 
health risks of asbestos at current exposure levels are not 
so demonstrably great that it is necessary to push through 
new regulations without an adequate period of study. The 
results of these on-going investigations should be obtained 
and studied before the present control limits are modified. 

At the same time as results of these comprehensive 
reviews of the health evidence are awaited, the Ministry of 
Labour could profitably consider several provisions of the 
Proposed Regulations that deserve further study in light of 
technical and practical limitations. 

First, the practical limitations on monitoring asbestos 
at low levels present considerable difficulties for enforce- 
ment of the new proposed standard for Ontario. Given the 
variations that will inherently occur in monitoring asbestos 
at low levels, neither industry nor government can rely with 
great confidence on such measurements to determine whether a 
workplace is in compliance. Indeed, in light of the varia- 
tions that occur in monitoring workplaces today, an employer 
must in reality be maintaining exposure levels below 
1 fiber/cc in order to obtain measurements that can demon- 


Strate with confidence compliance with the existing 2 fiber 


Standard. 


in_ the construction industry, high employee 
sumnover rates and inconstant exposure potentials make the 


is eédmtlat wit . sae 
eit io ano lubvend, texoven at ~~ beth 
to ddgel Gk yiabte sacs ae “raul, ances Luma benccuetl 
ane dannoeag bas Laotartoms 
saxieian. pubiondniom, 20aie ‘hake t42 i. alt Jaret 4 
oxatae set ambreirstyhe ; hutaseetia. alavel Wo ap 
weg diet _ odsateo'aa ei pieaniiete 2 og we ad? 20 See 
actesdse pikaey ice As surgi yisegzaddt iiby tad? ancite let 
atiw (dws dey toeurzeveg Ton yavephat iodrion salovel wol 3m 
& teteudw orrianadsm of strane sugeent sown Ag aaaeditdace sang 
~Giaev ga7 ic fdnil av auatas sapeim lagna: lt as ie - 
sv ga ee itm, Ysbor eqpeltioy, gievorii ote ta weno Jsds 8 
| yaa eect pieves Stee edicts tee mm Sad Ysivess ak za 
= AGdinh ne’ Pry Se edpomsty abe dG alaado és zsbac at so\iedie = 


2043 2 once ens cha Boos rh puco -sane>; tires tai sj 
: E i ; : . &zabe . 


ee cieait ee bit: Ape TIS Oe ent «i brood 


————— a ; 
wh” Stems 134 Sees Juéteneott Bag $9383 SVG 


ee io ————S—e 


normal monitoring, engi ing control and medical surveil- 


lance methods _of-controlling asbestos exposure expensive and 


—$—$ 


of doubtful value. AIA/NA has thus designed a work practic 
ee ante: AIA/NA has thus designed a work practice 


method of requlation-by which the Ministry could achieve the 
protection of worker health, provide market incentives Lor 
manufacturers to increase the safety of their asbestos- 
containing products, and accommodate the practical realities 
of the construction industry. Enclosed with our comments is 
a detailed description of such a Scheme. 

1 SOUND PUBLIC POLICY REQUIRES RETENTION 

OF THE PRESENT STANDARD ABSENT PROOF THAT 

A REDUCTION OF THE CONTROL LIMIT WOULD 

RESULT IN A SIGNIFICANT REDUCTION OF RISK. 

In view of the cost and economic disruption that may be 
necessary to meet a lower asbestos standard, prudent public 
policy dictates that the present standard should not be 
changed without substantial evidence that the risk at 
2 fibers/cc is significant and that moving to a lower standard 
would measurably reduce that risk. It is not in the public 
interest to impose substantial economic burdens on industry 
to achieve minimal or speculative reductions in health 
risks. As the proponent of Changing the status quo, the 
Ministry of Labour ought properly to bear the burden of 
demonstrating that the new regulation is necessary to deal 


with significant hazard and will result in real health 


benefits. 
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The United states Supreme Court recently explored these 


issues in a decision in which it ruled that the U.S. Occupa- 
aaah me U.S. Occupe 
tional Safety andHea inistration (OSHA) must demon- 


strate lgnifi isk and a significant reduction of 


risk before it may revise existing health standards. We do 
ir ane oe ee 


not, of course, contend that the Supreme Court's decision is 
in any way binding in Ontario. The Court's decision is, 
however, grounded not only on construction of OSHA's statutory 
authority, but also on consideration of the proper bases for 
the exercise of governmental authority in health and safety 
regulation. The reasons given by the Supreme Court for its 
decision may be a valuable guide to the Ministry as it exam- 
ines the factual support for its proposed regulation. 


A. The U.S. Benzene Case Establishes Sound 
Principles for Occupational Health 


and Safety Standard Setting in Canada. 
The Supreme Court's decision in Industrial Union Depart- 


ment, AFL-CIO v. American Petroleum Institute, 100 S.Ct. 2844 
(1980) (copy enclosed, Attachment I), invalidated OSHA's 
requirement of lower permissible exposure levels for benzene, 
a common petrochemical feedstock long known to cause adverse 
health effects if inhaled in large quantities. Known as the 
"benzene case," the decision addresses issues of law and 


Policy fundamental to the regulation of toxic substances in 


any society. 
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Can_lead to leukemia; (2) industry has failed to prove a 


Safe threshhold exposure level below which no excess Cancer 


deaths will occur; (3) as a matter Of policy, OSHA assumes 
RS occur; ee OL policy, OSE SUMES 


that in the absence Of proof of a risk-free level of exposure. 
any exposure to a carcinogen presents some increased risk of 

_ Cancer; and. (4) OSHA must Set a standard at a demonstrated 
Safe level or atthe lowest level achievable, whichever is 
higher. OSHA selected 1 ppm as a technologically achievable 


level for which compliance Costs would not bankrupt the 


industry. 


The Supreme Court rejected OSHA's justification for the 


1 ppm standarq.2/ Congress did not intend, the Court found, 


to require employers to provide risk-free workplaces. Thus, 


—————— 


1/ The Court's decision was not unanimous. Four of the 

nine justices dissented. The five members of the majority 
Could not agree on a Single rationale for invalidating the 
Standard. The discussion in the text reflects the views of 
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OSHA could not—reduce—the exposure limit for a substance 


unless it determined that a "Significant risk" of material 
Behe Geese Shots ues c Scpc matz 
health impairment existed under the Old standard and that a 


reduction in the Standard would Significantly reduce the 
ie ee ee LU WOULd ss — —— Se 


risk. The Court interpreted OSHA's statute to require a 
finding, based on substantial evidence, that working condi- 
tions were "unsafe" in the sense that "significant risks are 
present and can be eliminated or lessened by a Change in 
practices," before a more stringent exposure limit could be 
required. 100 s.ct. at 2864. 

whe Court then proceeded to allocate the burden of 
peao Oh this_significant risk issue to the regulating 
ae rule in “administrative proceedings jc 


that the Proponent of a rule or order bears the burden of 
persuasion, and €e Court found no reason to depart from 


that rule for the OSHA benzene standard. 


Finally, the Court examined the justification offered 
by OSHA for the new standard and determined that the agency 
had not fulfilled its obligation to produce substantial 
€vidence that the risks from exposure to 10 ppm of benzene, 
the old Standard, were Significant, nor that reducing the 
control limit to 1 ppm would significantly reduce the risk. 
The Court dismissed OSHA's rationale as a mere "series of 
assumptions" and particularly noted the lack of any firm 
€vidence that exposure to 10 ppm of benzene posed a leukemia 


risk or any other Significant health risk. 100 S.Ct. at 


2859-60. 
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The Agency was found to have relied impermissibly on a 
theory that because there was a demonstrated risk at high 
dose exposure to benzene, there was some risk, albeit unquan- 
tifiable, at low doses. OSHA had incorrectly attempted to 
reduce exposures as low as possible, even though the low 
dose risks might well be insignificant. The Court held that 
before OSHA may lower an exposure standard, it must have 
credible scientific evidence that "it is more likely than 
not" that a significant risk is present that would be reduced 
by changing the standard. 100 S.ct. at 2869. 


B The Ministry of Labour Should Be 
Guided by the Principles of the 


Benzene Case in Regulating Asbestos. 

The U.S. Supreme Court's decision in the benzene case, 
and its discussion and interpretation of the restraints on 
OSHA's authority, have value beyond the Simple construction 
of U.S. law. The benzene decision explicates principles of 
sound public policy universally applicable to health and 
Safety regulation in democratic societies. 

The fundamental tenet of the benzene case is that it is 
not reasonable to attempt,—through regulation, to reduce 
occupational risks to zero. As Chief Justice Burger stated 


eee wes 125KS CO Zeer 


in his concurring opinion: 


When the administrative record reveals 
only scant or minimal risk of material 
health impairment, responsible adminis- 
tration calls for avoidance of extravagant, 


comprehensive regulation. Perfect safety 
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is a chimera; regulation must not strangle 

uman activity in the search for the 

impossible. 
100 S.Ct. at 2875. The Court quite correctly declined to 
assume that Congress intended for OSHA to impose enormous 
costs on industry in order to achieve minimal and speculative 
health gains. 

There are disturbing signs that the Ministry of Labour 
has adopted for asbestos a regulatory philosophy that largely 
coincides with that for which OSHA was chastised in the 
benzene case. As explained in the next section, the evidence 
linking asbestos with cancer is derived from exposure many 
years ago to high, often uncontrolled, concentrations of 
asbestos dust. Yet, the Interim Report on the Designation 
of Asbestos in Ontario, which sets forth the basis for the 
proposed regulation, states that because asbestos is carcino- 
genic, exposure should be controlled "as low as possible. "2/ 

In practical effect, this approach assumes unlimited 
authority to regulate without an obligation to find that a 
hazard worthy of regulation exists. Following this philosophy, 
the Ministry could propose the most stringent controls based 


only on the mere possibility that someone somewhere might 


2/ Interim Report, at 17, 19. The Ministry staff has 
indicated that the Final Report will state that exposures 
should be reduced below the levels that prevailed 20 or 30 
years ago. We agree completely. However, present exposures 
are already far below what they were in years past. The 
issue is whether they should be reduced still further, at 
considerable cost, with little meaningful evidence that any 
Significant health risks will thereby be avoided. 
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confront some risk of cancer. The U.S. benzene case should 
provoke sober reflection on whether this is a prudent policy 
for Ontario officials to follow and whether there is any 
firm evidence of a Significant health hazard at the present 
2 fiber standard. 
II. THE MEDICAL EVIDENCE ON THE HEALTH EFFECTS 

OF ASBESTOS, DERIVED FROM HISTORICAL HIGH 


EXPOSURES, PROVIDES AN INSUFFICIENT BASIS 
TO DOCUMENT A SIGNIFICANT HEALTH HAZARD 


AT THE PRESENT 2 FIBER CONTROL LIMIT. 
ER LIMIT 


The control limits for exposure to asbestos set forth 


in the Proposed Regulation are taken from recommendations in 


the Final Report of the British Advisory Committee on Asbestos 
(the "Simpson Report"). While the Simpson Report represents 

a substantial effort to reach concrete conclusions in the 
face of manifold uncertainties, it is not without limitations 
and should not substitute for the Labour Ministry's indepen- 
dent assessment of the need to reduce the present standard. 
In making that assessment, the Ministry should itself criti- 
cally evaluate, on the basis of all available evidence, the 


risks of exposure to asbestos at: 2 .fibers/cc. 
We note first—that—the—proposals in the Simpson Report 


are recommendations only. They have to date not een adopted 
b ited Kingdom government, which commissioned the 


report. In fact, there is considerable on-going debate in 


the United Kingdom on the Simpson Report recommendations. 
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Moreover, while the Simpson Report includes a compre- 
hensive Survey of the medica] €vidence on the health effects 
of asbestos, the recommended contro] limits are based on the 
data from only three studies. Each of these Studies makes 
predictions of the Probable effects of exposure to low 
levels of asbestos dust based on observations of the results 
Of high dose exposures. As the authors of the Report candidly 
concede, "there is plenty of room for differences of opinion 
about the validity of the conclusions reached in this sec- 
tion." (Simpson Report, vol. 1, at 54). 

The Simpson Report recommendations should not be adopted 
without an appreciation of the constraints of the data on 
which they are based, nor without consideration of the 
evidence Suggesting that the risks of exposure to low con- 
centrations of asbestos are much lower than the Simpson 
Report predicts. An evaluation of all the available evi- 
dence demonstrates that the medical basis for revising the 


present 2 fiber standard is tenuous indeed. 
eeSsent £ fiber stan 


A. The Simpson Report's Dose Response 
Curve is Based on Data from Past High 
xposure Far in Excess 


Dose Occupational E 
of Any Experienced by Today's Workers. 
Calculati —dose/response relationship for expo- 


Sure to asbestos dust was crucial to the development of the 

ees tOS Gust was crucial to tt 

recommended control limits in the Sim sei (Report, 
eS ETOL 4imits in the Simpson Re 


ete, at. 53). It. is generally accepted that increased 


exposure to asbestos dust results in an increased risk of 
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death from asbestos-related disease, but the precise cor- 
relation between dose and health risk has been datiricultsec 
define. This is Particularly true for the low exposure 
levels now experienced by asbestos workers. Historically, 


dust levels have been much higher and there is a long latency 


period between exposure and first appearance of disease. 
Oe ae ee ne Nee pee ot pe are ee a eee Se eee 
Hence, there is little direct evidence from which to assess 
Reig 8 (ce ee ee WEL ER COT ass: 
the long term effects of low occupational exposure. To 
i ERR Pars 0 ee ee ee Oe a a 


Gate, there is virtually no published data on any group of 
Workers exposed throughout their working-lives_at below the 


2 fiber standard. 
JN ttl adhe dela 

The Simpson Report's control limits are based on a 
linear, non-threshold dose response curve derived from three 
ios adidas tata aerate onde 
Studies that provide some quantitative dose response data 
—_— ——_, 
for asbestos and lung cancer. Each of these studies -- Roch- 


dale,2/ Enterline, 2/ and McDonald>’ -- however, relies 


principally on evidence of excess mortalit among workers 


with high cumulative dust exposures to predict a risk of 
remature death at low exposure. The validit of the proposed 


3/ Peto, J., "The Hygiene Standard for Chysotile Asbestos," 
Lancet (March 4, 1978). 


aA Enterline, P., Decoufle, P., Henderson, V., “Mortality 
in Relation to Occupational Exposure in the Asbestos Indus- 
try," 14 J. Occ. Med. 897 (1972). 


2g ; McDonald, A. D., "Dust Exposure and Mortality in Chryso- 
tile Mining, 1910-75," 37 Br. J. Ind. Med. 11 (1980). 
Unpublished data from this study was considered in prepara- 
tion of the Simpson Report. 
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control limits is therefore dependent on extrapolation from 
high to low dose mortality rates. 

enterline, for example, acknowledges that the historic 
dust levels to which the workers in his study cohort were 
exposed were high, sometimes in excess of 50 mppcf. The 
mean cumulative exposure for both production and maintenance 
workers was in excess of 230 mppcf-years. The Study also 
points out that the exposures for maintenance workers, who 
showed greater excess mortality than production workers, was 
characteristically intermittant and therefore probably 
higher for single dose exposures. 

Exposure data from the asbestos textile factory at 
Rochdale show that worker groups that exhibited significant 
- excess mortality from lung cancer were exposed to dust 
concentrations far above the present occupational standard. 
The average cumulative dose exceeded 200 fiber-years/cc with 
average dust levels of 13 fibers/cc in the early years of 
exposure. The Rochdale data is of particularly limited 
usefulness because of the small size of the worker cohort 
and the absence of individual dose data, thus making it 
impossible to construct a dose response curve or to test the 
linear dose response assumption. In addition, the estimated 


fiber counts would have to be increased by a factor of two 


to five before comparison with modern measurements would be 
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appropriate. &/ Indeed, recent preliminary recalculations of 
the Rochdale dust counts for 1951 to 1974 to adjust for 
modern counting methods have resulted in substantially 
higher estimates than previously reported -- on the order of 
three times higher for the earlier counts./ 

In the McDonald Study of Quebec chrysotile mining and 
Milling workers, the cohort was divided into four groups 
according to accumulated total dust exposure. For workers 
with at least 20 years work service, clear excess mortality 
trends appeared only for the two highest groups, Ieee, those 
with more than 300 mppcf-years exposure. The average dust 
exposure levels for these two groups were 19.2 and 46.8 
mppcf respectively. 

Beyond the great uncertainties in extrapolating from 
the historical high dose exposures to the levels of exposure 


existing in the workplace today, the Simpson Report risk 


assessment does not account for the impact of smoking on the 
Studied cohorts. Given the compelling evidence that asbestos- 


tehated disease is by far most pronounced among smokers, and 
the great likelihood that today's workers do not smoke as 


LEE 


6/ See Simpson Report, vol. 2, at 35, where it is noted 
that shifts in the last decade from static to personal _ 
Sampling and from "whole field" to eyepiece graticule counting 
methods has resulted in a substantial de facto tightening of 
the occupational CONLTOl limit. 


7m Peto, J:; "Lung Cancer Mortality in Relation to Measured 
Dust Levels in an Asbestos Textile Factory," IARC Meeting, 
Lyon, France, Sept. 1979, on Biological Effects of Mineral 
Fibers (to be published). 


aquony 03: 
oraazon aN > sax nse? ta oa 
yz isozee ‘oni anol eokeras “SI0W SNOT he tanok “0 dake “4 
sao? td eavory Teedyad ome add za yee | ‘posaage abaurt | 
faim ages sit wire eseee- lots oo8 nadd 9308 daw” 
+0 Wie SAL eee rpg: cat suedi Ww, ateves arusogits 
; Shevissegens toggit 
‘cnrEes, ‘pabsetogenre - as naztagatoaons gene acs Bagtes 
oryaogas $e ‘alovel ai? oF ewrieogne o30b pis inntzosers adt 
aoi> > Feogpd gabgars ey .ysbad sans lqaaow ois rk epic) 
say 0D ctkvate. 20 2 30 pease. en oe | 
cena seek? sonats nawi®, _-etzesioo Derbays be tbasa 
se espgas donna. Sepsayan gan 20.08 si saneaibh betakes | 
as ‘20 asc Het ob wiadhon, atid ht Aashiied ii tse3n_ 6a? 


snes nnacnc 


ce.ze. .t -dée 220g, nace 998 y 
—, atgseS> emi e07 At sfiine tan 

er ‘Sieh eiatw” eon bas cailquae 

Yat taaracis o ni Setioee: tei at 

+imkt [oxjmon latoizequole sat 


ee ¢poteeten nl qlisdgot, asscss- a? t ,ovet 
ecboertt, SEAS " . Vi0236% eh gee ac? m& ai aleved 2 


ceaaamt to wieaee Lay toler ae ~fqe2 .sodezT . 
| wsetabiac ad 03) = 


hae 


veavily a8didthe workers in these three cohorts, this risk 
ener eetimate® current’ workplace 


risks. 

The dependence of these studies on high dose exposure 
data and the failure to isolate the effects of smoking do 
not render them useless or incorrect. These factors do, 
however, demonstrate that the Simpson Report does not consti- 
tute the significant evidence of risk for workers at present 
exposure levels that should be required to justify a lower 


asbestos standard. 


Be Low Dose Data Suggests the Absence 


of Any Significant Hazard 


The estimation techniques used in the Simpson Report 


¢ 


should not obscure the fact that much evidence available on 
the effects of low dose exposure to asbestos tends to indicate 
that the risks to workers are very small, if not insignificant. 
The authors of the McDonald study, for example, are 

Careful to point out that 

([i]f£ the only subjects studied had been 

the 1904 men with at least 20 years' 

employment in the lower dust concentra- 


tions, averaging 6.6 million particles 
per cubic foot (or about 20 fibres/cc), 


excess mortality would not have been 
considered statistically Significant, 
except for pneumoconiosis. 

McDonald at ll. The “lower dust concentrations" in the 


McDonald Study were, of course, many times greater than the 


Current 2 fiber standard. 
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A_recent study of asbestos-cement workers also indicates 


that low level asbestos exposure risks are very small. 


Weill, et al., have reported on the mortality experience of 
a cohort of 5,645 workers in two asbestos cement factories 


in Louisiana with follow-up beginning twenty years after 


8/ 


first exposure.= Exposure estimates were based on records 
of measurements -of total airborne particulates begun in the 
early 1950's, prior to which time no significant dust control 
measures were in effect. The study focused on the risk of 
death from malignant respiratory ailseige: The authors 
conclude: 


In this study, whereas excess risk of 
respiratory cancer was detected in 
workers with moderate and heavy exposure, 
the categories of lowest exposure to 
asbestos dust did not exhibit excess risks 
of respiratory malignancy. Such findings 
are not necessarily incompatible with a 
linear response curve at low doses 
because of the relative insensitivity of 
currently used epidemiologic methods in 
detecting slight increases in risk when 
compared to background. They do indicate, 


however, that any excess risks at low 
peqruees of exposure are small. 


Weill, at 353. No excess mortality from respiratory malig- 
nancy appeared below 100 mppcf-yrs. Id. at 348, Table. 2. 


Converting this finding to fiber-yrs/cc, using the smallest - 


8/ ~ Weill, H., Hughes, J., Waggenspock, P., “Influence of 
Dose and Fiber Type on Respiratory Malignancy Risk in Asbestos 
Cement Manufacturing," 120 Am. Rev. Resp. Disease 345 (1979). 
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conversion factor from the Simpson Report, 2’ yields 100 
fiber-yrs/cc, a level that would indicate no risk from a 
50 year occupational exposure to 2 fibers/cc. 

While these results can not prove that the extrapola- 
tion techniques utilized as the basis for the Simpson Report 
recommendations are wrong, they do point up the tentative 
and equivocal character of current knowledge of the real 
risks of exposure to the low levels of asbestos found in the 
workplace today. They further indicate that whatever risks 
exist are small, quite likely much smaller than the estimates 
based on high dose data suggest. In the continuing debate 
over the nature of the disease hazard associated with asbestos, 
the Simpson Report is by no means the last word. 


cS Other Sources Upon Which the Ministry 
Has Relied as the Basis for the 


Proposed Regulation Do Not Support It. 
Members of the Ministry staff have indicated three 


sources in addition to the Simpson Report as primary bases 


for the Proposed Regulation: "Effects of Asbestos in the 
Canadian Environment," NRCC Report 16452 (1979); “Public 


Health Risks of Exposure to Asbestos," Report of a Working 


o AS recognized in the Simpson Report, the conversion 
rom particulate to fiber counts is problematic. (Report, 
vol. 2, at 85-87). The Report uses a range of conversion 
factors from one to five. Moreover, the actual average 

exposure for employees will be one-half to one-tenth the 
regulated control limit, thus providing a further safety 
Margin. See Simpson Report, vol. 1, at 73 4171. 
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Group of Experts to the Commission of the European Communities 
(1977); and "Workplace Exposure to Asbestos," Report of the 
NIOSH“OSHA Asbestos Work Group (1980). None of ti these sources 

~provides_any stronger-basis_to_revise the present 2 fiber/cc 
standard than the Simpson Report. 


The NRCC Report is Simply a compilation of available 
Recreate on asbestos. It contains little, if any, critical 
evaluation and identifies no quantitative data not considered 
in the Simpson Report that could aid in the determination of 
the true risks of low dose exposure. The second EEC report 
is similar, although more evaluative. As its title suggests, 
however, it is focused on public health risks rather than 
occupational risks and devotes little attention to workplace 

_ ©xposure. Neither report recommends any control limits for 
occupational exposure. 

The NIOSH-OSHA Work Group Report is also a survey, 
focused on the medical evidence, but it includes some more 
recent material, and, unlike the Canadian and EEC reports, 
purports to evaluate the evidence and recommend exposure 
limits. The defects and biases in this document are far too 
humerous to list here, but its conclusions are seriously 
flawed and should not be relied upon. The basic format of 
the Report is a superifical review of all the studies linking 
asbestos exposure and cancer -- disregarding completely the 


lack of exposure data in most of the studies -- from which 


the authors conclude that the control limit should be set at 
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the lowest detectible level. It is particularly noteworthy 
that this report was Prepared prior to the Supreme Court's 
decision in the benzene case, and thus fails to include the 
type of comprehensive and objective review of health evidence 
now clearly required for U.s. OSHA regulations. 

Even in reviewing the quantitative studies, the NIOSH- 
OSHA report distorts their results. As just one example, 
the finding of Weill, et al., of no excess respiratory 
cancer among workers with less than 100 mppcf-yrs cumulative 
exposure is noted, but the results are discounted because 
the methods of trace May have resulted in an underreporting 
of deaths. The NIOSH-OSHA Summary fails to point out that 
the Weill study also found a complete overlap (within the 
95 percent confidence interval) of the standard mortality 
ratios for both overall mortality and respiratory cancer 
deaths for all of the lower exposure categories. This 
Supports the absence of excess lung cancer deaths despite 
the possibility of underestimation of total deaths .29/ 

In sum, the additional sources relied upon as the basis 
for the Proposed Regulations provide no firmer evidence of 
the presence of a Significant risk at present exposure 


levels. 


10/ Weill, 120 Am. Rev. Resp. Disease at 348, 349 fig. l. 
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III. DETERMINATION OF APPROPRIATE WORKPLACE 
EXPOSURE CONTROLS IS UNDER STUDY IN 
SEVERAL COUNTRIES, AND ONTARIO WOULD 


BENEFIT FROM THE RESULTS OF SUCH STUDIES. 


forward in several] countries. In the United States, both 
OSHA and the Environmental Protection Agency are actively 
exploring both workplace and ambient exposures. There has 
been continuing debate in the United Kingdom since the 
publication of the Simpson Report over whether its recommen- 
dations should be implemented. The Environment & Consumer 
Protection Service of the Commission of the European Communi- 
ties is gathering data relevant to the development of regula- 
tions for the emmission of asbestos from factories and waste 
disposal sites. None of these governmental] bodies has yet 
enacted any revisions of the current permissible exposure 
limit to below 2 fibers/cc. 

In addition, in Ontario a Royal Commission has been 
appointed to investigate all matters relating to health and 
Safety arising from the use of asbestos in Ontario. The 
activities of the Royal Commission are not hecessarily 
inconsistent with the Ministry of Labour's proposal to issue 
new regulations for Occupational exposure to asbestos, but 
it is also clear that the development of new regulations 


would benefit from the information and insights of the Royal 


Commission and the other on-going investigations. In this 
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regard, it will not. be necessary to wait for the Commission's 
final report, for, as Chairman Dupre pointed out in his 
opening remarks at the first public meeting of the Commission, 
interim reports will be issued on severable issues when 
appropriate. 

The health evidence gathered thus far by the Ministry 
constitutes a far from compeliing case for more stringent 
regulation of asbestos. The several study initiatives under 
way in Ontario and in other countries may provide a-more 
solid basis on which to make policy decisions regarding the 
control of asbestos, and it would be well to await their 
ZepOIts. 

IV. CERTAIN PROVISIONS OF THE PROPOSED 

REGULATION SHOULD BE MODIFIED IN THE FACE 

OF PRACTICAL BARRIERS TO IMPLEMENTATION. 

At the same time as the results of the comprehensive 
reviews of the health evidence are awaited, the Ministry 
could profitably consider several issues that are central 
to effective enforcement of an asbestos standard and thus 
effective protection of workers. The variability and 
unreliability of monitoring asbestos concentrations at the 
low levels proposed in the new regulations poses significant 
difficulties for industry in achieving compliance and for 
the. government in monitoring industry. In addition, the 


unique situation of the construction industry, where workers 


are very mobile and exposures quite intermittent, poses 
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particular difficulties for compliance and enforcement if 
traditional medica] Surveillance, engineering Controls and 


monitoring are relied on for worker protection. 


A. Limitations of Monitoring at Low Exposure 


Levels Present Significant Problems for 
the Proposed Regulation. 

The ~Ritstions of optical microscopy in accurately 
measuring airborne concentrations of asbestos in the work- 
BisePie Gh Hania coaedls Vole paca ate 
Problems that must be addressed before an effective standard 


be implemented. Available data indicate that measure- 
uw at ik 


ments at levels at and below the current 2 fiber standard 
are of limited accuracy and Show great variability. The 


extent of the imprecision in monitoring at the Proposed 
levels is, in fact, so substantial as to create serious, if 
not insurmountable, compliance burdens for employers and 
severe enforcement difficulties for regulatory authorities. 
Despite its limitations and inaccuracies, the membrane 
filter method i S_the monitoring techni fee Soe een ety used 
today, and is recognized as the "only practicable alterna- 
tive at acini LAL Soar nha seat long and 


widespread use, this method has been studied extensively and 


the sources of error in the method have been successfully 


—— 


11/ See Asbestos: Measurement and Monitoring of Asbestos in 
Alr, Second Report by the United Kingdom Advisory Committee 
On Asbestos to the Health and Safety Commission 1978, at 15. 
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identified. Variations in the precision of the method stem 
from both random and Systematic errors in virtually every 
aspect of the sample collection and sample evaluation 
processes. 

Even though these variations are well-documented, their ' 
quantification has proven difficult and the degree of impre- : 
cision in the method remains controversial. Nevertheless, | 


it is clear that the degree of imprecision increases as the 
— SS OF imprecision ir 


= 


permissible exposure limit decreases because of the greater 
demands placed—on the _sampling—and_analytical_ procedures 
Currently employed. The impact of this increasing impre- 
Cision on the reliability of the monitoring method is sub- 
stantial and casts serious doubt on the workability of 


occupational exposure limits below the current two fiber 


TT UTI Fn ony en . 


standard. 
In the most recent and comprehensive study of the 


reliability of the membrane filter method, 22/ all sources of 


i2/ This study was conducted by the Air Monitoring Committee 
of AIA/NA in cooperation with 46 laboratories and is currently 
being prepared for publication. Once published, we will 
make the full report available to the Ministry. In the 
AIA/NA study, pairs of sample filters were collected simulta- 
neously in the worker's breathing zone. One filter from 
each pair was counted by the laboratory that collected it 
and the other by a randomly selected second laboratory. An 
additional count by another laboratory on the same filter 
was also obtained for approximately 25% of the filters. A 
limited number of laboratories also provided counts on the 
Same filter by two or more counters. Approximately 900 
Pairs of Sample filters were collected and analyzed, yielding 
Substantial information on the variability of the monitoring 
method. 
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Variability, including inter-laboratory differences, were 
analyzed and a coefficient of Variationl3/ Was calculated 


according to Standard Statistica] Procedures. Results of 


levels 
Expected 
Actual Concentration f/ec Confidence Level Variations £/cc 
——encentration (f/cc) ~ ee evel Variations (f/cc) 
(1) DSO 90% “41 To 1.94 
J57 -36 to 2.25 
98% '27G¢or 3.0 
(2) 0.5 90% 21 or 0.907 
957% 218 to 1.12 
98% sLIetO 1s 
(3) 0.2 90% -08 to 0.39 
95% “07 toub.as 
98% “O3:<to: 0.6 


measurements at the proposed control limits is far-reaching. 


For example, the above data indicate that if the actual 


ee 


€ method under routine Sampling conditions. | 
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concentration 2603-6 fiber/cc, 95% of the measurements wil] 
fall between -36 and 2.25 fibers/cc. In othe aces 
sere" Gust levels ase ae a ee the membrane falter 
method will, nineteen times out of twenty, yield measurements 


anywhere from -36 to 2.25 fibers/cc. 


In practica] terms, this extensive Variation in the 


First, in order _to_be certain of compliance, employers 


must implement Workplace Controls that reduce exposure 


levels far below the purported Standards, For example, to 


actual concentration of asbestos below -9 fibers/cc. By 
achieving an actual concentration of -5 fibers, the employer 
would Consistently (ise; 95% of the time ) achieve measure- 
ments at or below alas ah, fibers/cc. 


For the Same reasons, it is clear that a Proposed 


Standard of @lther .5 or -2 fibers/cc Would be unrealistic. 
In order to ensure compliance with such very low Standards, 


(approximately to .2 to meet a .5 Standard or below .03 to 


meet a .2 Standard). Such very low concentration levels are 


Ciearly beyond current technolo ical capability. 
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confident of meeting the existing 2 fiber standard, employers 
must already be achieving actual concentrations in the 
workplace well below 2 fibers. Indeed, the data above indi- 
cates that the actual concentrations in workplaces today 
must actually be below 1 fiber/cc for employers to have 
confidence, given the variations in monitoring, that they 
are meeting the existing standard. 


second, the degree of imprecision in the monitoring 
rg oe i ee hn 


method creates significant enforcement difficulties for 


regulatory authorities. For example, at the proposed stan- 
ee ee ee ee me I een ge 


dard of 1.0 fiber/cc, where 95% of the measurements will 


fall between .36 and 2.25 fibers/cc, an employer whose 


measurements consistently fall above 1.0 but—below 2.25 
fibers must be held to be in compliance with the standard. 
The reason is that the measurement on the high side of the 
standard (above 1.0 f/cc) is as equally persuasive evidence 
of an actual exposure level of 1.0 f/cc, as is a measurement 
on the low side of the standard. 

Such uncertainty in legally enforceable standards 
creates a serious problem of fairness to employers. Without 
Clear notice of what conductiae expected of them and an 
ability to determine whether they are conducting themselves 


as is legally required, employers are placed in an untenable 


position. 
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In sum, the Significant documented variations that 
occur in monitoring asbestos at low levels impact on the 
Ministry's Proposed standard in two respects. 


First, the existence Of such Variations demonstrates 


below 1 fiber if they are to have any confidence that they 


Second, the Significant monitoring variations, variations 
that are more Pronounced the lower the permissible exposure 
level, cause great uncertainty for both industry and govern- 
ment in determining whether compliance has been achieved. 
Unless these monitoring difficulties are fully considered in 
developing an asbestos regulation, the result may be to 
Promulgate a Standard that is unlikely to provide meaningful 
guidance to employers or a workable benchmark for enforcement. 


5; The Proposed Regulation Will Prove Unworkable 
for the Construction Industry, and More 


Effective Alternatives Are Available. 
een meeees Are Available. 
Although the Proposed regulation appears to contemplate 
@ relatively flexible approach to the development of asbestos 
Control Programs, certain mandatory provisions will be both 


impractical and inefffective for the unique circumstances of 
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the construction industry. The features that distinguish 
construction work from the fixed site workplace for which 
health and Safety regulations are ordinarily designed include: 
high employee turnover due to a transient and temporary 
workforce; Predominance of smal] firms with a high failure 
rate due to wide seasonal variation in demand; and the 


nature of construction work, multiple discrete outdoor 


Lae) 


tasks with no regularity of worker movement among them and 


inconstant potential exposure to asbestos. 


In this setting, many_of the provisions appropriate for 
fixed site "manufacturing" type workplaces are impractical. 
eae ate manufacturing" 4 


For example, monitoring at construction sites is a virtually 
es ot construction sites is avirt 


meaningless, yet very expensive exercise. It is meaningless 
a ee i, ee tS 


because there is no consistency to the circumstances. of 
Sh a an ee lh A ha ttle 


eee 


exposure among worker tasks, and expensive because essen- 


tially constant monitoring might be required to get a repre- 
sentative sample. 

The provisions of the Proposed regulation for medical 
Surveillance and record keeping are especially burdensome 
for construction employers. The high rate of turnover among 
employees would mean large numbers of expensive pre-employment 
medical examinations. The itinerant nature of the workforce 
Makes the long record retention requirement very onerous, 


and the high failure rate of small employers would mean that 


many of those records would end up in the Ministry's custody. 
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AIA/NA has Tecently studied these Problems in the 
United States and developed, in conjunction with the Associa- 
tion of Asbestos Cement Pipe Producers, an alternative 
Recommended Standard for Occupational Asbestos Exposure in 
Construction and Other Non-Fixed Work Operations. We invite 
your attention to the enclosed copy of our Proposal and a 
detailed explanation of its features and advantages. 

Briefly, the model standard relies on product categori- 
gatvon_and certified work practices rather than engineering 
controls and monitoring to control asbestos exposures. -For 


those products that Lestin _revealed no release of more than 
—___f weer lat testing reveale ae eee ies 


2 fibers/cc under any foreseeable conditions of installation 
fe GEL any foreseea a eetons of ianstallat 


or USE, NO exposure controls_would be required. The Ministry 


would not itself have to determine what individual products 


meet these criteria as “Category A" products, but could 
Specify laboratories alified—to_do_the-testing—or—set 


standards for the acceptance of manufacturer tests. 
ee Vs Manuracturer tes! 


For _a second category of products, ¢ ategory B, .for 
which testing revealed potential releases_in excess. of 


2 fibers/cc under some conditions, but for which exposures 
meer some conditions, b : 


could be held below that level ough the use of proper 


work practices, the model standard would require that the 
materials be handled only in accord with approved work 
eae ee A etd 
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practices. The certification of proper work practices could 
also be done through independent laboratories .+9/ 

For the third-categoryof asbestos-containing products, 
Category C, which covers_all materials not meeting the 
Criteria of*A ‘or -B, the general asbestos control regulations 
would apply. There is no requirement for medical surveil- 
lance where only Category A and B products are in use, 
since, by definition, exposures are below the control limit. 

The Model Standard provides Significant advantages over 
the normal fixed-site regulation both for enforcement and 
compliance purposes. At worksites where only Category A and 
B products are in use, inspectors could ascertain through 
visual inspection alone whether the employer was in compli- 
ance by simply checking that certified work practices were 
being followed and no Category C products were present. 
This would avoid the necessity of monitoring, waiting for 
analysis of the samples, and then returning to the worksite 
to charge any violations, by which time the nature of the 


work being performed might have changed completely. 


For similar reasons, employers would have an incentive 


to select and use Category A and B products as much as 
Select and use Cal @ 


possible. Ensuring their own compliance with the regulation 


16/. A technical appendix to the model standard discusses 
Proper work practice for A-C pipe, A-C sheet, and drilling 
mud additives. In addition we enclose several booklets on 
recommended work practices for use in working with other 

asbestos-containing products. 
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would thereby be facilitated, and they would not have to 
undertake costly medical Surveillance measures Since, by 
definition, exposures would be below the CONULO] Jimit... In 
the face of demand from construction contractors, manufac- 
turers would have a substantial incentive to develop and 
market products that meet the criteria of Categories A 
and B. 

The Model Standard, which could be easily adapted to 
Ontario's Proposed Regulation, would introduce free market 
inducements in aid of the government/industry cooperation 
that will be necessary to make any asbestos exposure control 
program succeed. We urge the Ministry to give it carefu] 


consideration. 
CONCLUSION 


AIA/NA is committed to the safe production and use of 
asbestos and supports appropriate regulation to ensure the 
health of persons working with this uniquely versatile and 
valuable substance. we Cannot, however, share the view 
expressed by the Ministry of Labour in its proposed new 
asbestos regulation, that sufficient evidence exists to 
justify reducing the permissible workplace exposure standard. 
Especially in light of the on-going studies of the health 
effects of asbestos in Ontario and in the worldwide health 
and safety community, we believe it would be unwarranted for 


Ontario to impose a new lower standard for asbestos concen- 


trations now before the results of these reviews are known. 
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in the construction industry and at other non-fixed worksites 
that relies on certified work practice requirements, rather 
than on the traditiona] monitoring, engineering control and 
medical surveillance techniques. As outlined in detail in 
our enclosed proposal, as Made to an OSHA advisory committee, 
we believe the work practices regulatory scheme will be 
considerably less costly for employers while at the same 
time providing increased worker protection. We urge the 
Ministry of Labour to consider this Proposal carefully in 


its continued deliberations. 


Edward W. Warren 


Timothy S. Hardy 
David K. Perdue 


KIRKLAND & ELLIS 

1776 K Street, N.wW. 
Washington, D.C. 20006 
(202) 857-5000 


Counsel for the Asbestos 
Information Association/ 
North America 


November 26, 1980 
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RECOMMENDED STANDARD FOR OCCUPATIONAL 
ASBESTOS EXPOSURE IN CONSTRUCTION 


AND_OTHER NON-FIXED WORK OPERATIONS 
RK OPERATIONS | 


The Asbestos Information 
Association of North 
America 


and 


The Association of Asbestos 
Cement Pipe Producers 


February 7, 1980 
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Proposed herein is the logical outgrowth of these GSfiorts: 
in brief, the Recommended Standard establishes a classifica- 
fee chee desi cna to provisc ooo ene aS, 
regulatory incentives for the development of Work practices 


and product formulations which will rovide good health 
enn which will provide 


protection for workers Without imposing the often imprac- 
Be ste s0 of the! typical fixeq-stes jee 
More specifically, the Recommended Standard Classifies 
products into three categories (called "Category A," "Cate- 
gory B," and "Category c" Products ) according to their 
potential asbestos exposure. See pp. 14-17, below. (Dire 
ferent regulatory requirements would apply to each category, 
with successively more stringent requirements imposed for 
mPLroducts presenting increasing levels of risks. See pp. 20-24, 

below. 

The purpose of this Product classification program is 
to encourage the development of safer products and work 
Practices which eliminate the need for the fixed-site require- 
ments of the current standard, such as monitoring and medical 
Surveillance. See PP. 29-30, below. .The Recommended Stan- 
dard includes provisions for validation by fully qualified 
testing laboratories to ensure that validated work practices 
and product formulations are effective in protecting workers. 
See pp. 17-20, below. at the same time, OSHA's enforcement 
burden would be lightened considerably. In many Cases, an 


inspector's job would be done once he determined that proper 


Products or work practices are being used. In addition, 
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if OP THE NEED FOR A REGULATORY STRATEGY WHICH MORE 

CLOSELY REFLECTS THE EVERYDAY REALITIES OF 

CONSTRUCTION AND OTHER NON-FIXED WORKPLACES 

The Characteristics Of employment in the construction 
industry Present unique occupational health ang industrial 
hygiene Problems which Plainly call for separate regulatory 


treatment. Employees work an 4 continuously Changing envi- 


Widely with Changing weather conditions, and because each 


temporary worksite involves the use of different materials 


and processes over differing lengths of time. 
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AS a result, occupational exposure to most toxic sub- 
stances in construction work is highly Variable. Moreover, 
because the duration Of most tasks construction workers 
perform is limited, exposures are intermittent, brief and, 
for many substances, very low on the average. Asbestos dust 


is an example of such a Substance, as the findings of a 


released by OSHA demonstrate: 
Products containing asbestos are not 


used consis ently [in construction 
work]. Individual workers may work with 


moment in time, and average annual and 
Cumulative exposure may be quite low.1/ 


Apart from the Nature of construction work itself, the 
€conomic structure of the construction industry Suggests 
that Customary occupational health and industrial hygiene 
m€asures are not appropriate. The industry is characterized 
by a predominance Of small firms and the absence of stable 
employer-employee relationships. Over 70 percent of con- 


Struction industry employers are Proprietorships averaging 


——$— 


1/ —s—- Research Triangle Institute, Asbestos Dust: Techno- 
logical Feasibilit Assessment and Economic Impact Anal- 
YSis of the Proporta esgesment_and Economic Impact Anal posed Federal Occupational standard p 41-35 
(dated § 
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one to four employees. 2/ These firms are highly transient. 
Their number fluctuates Widely according to seasonal Varla- 
tions and other short-term Shifts in demand. Thus, firms 
are frequently formed to undertake specific projects and 
then disbanded. 

As might be expected, the workforce is also highly 
transient and temporary, with turnover rates as high as 300 
to 600 percent per year depending on the Job or craft involved. 
Casual hiring and severence practices (l.e., "walk-on, 
walk-off") are common. Thus, individual] workers may, over a 
working life, be employed by a very large number of firms.2/ 

The typical OSHA health Standard is Simply not designed 
to accommodate the type of employment involved in the con- 
struction industry. Requirements for engineering controls, 
monitoring, medical Surveillance, regulated areas and hygiene 
facilities can effectively protect worker health only in 
Manufacturing or other “general industry" jobs involving 
Stable employment relationships and regular assignment to 
fixed-site Operations involving repetitive tasks. Yet, 


nearly every fixed-site health standard thus far promulgated 


.. 
2/- RTI Report p. II-35. 


a/ Statement of Fred Graham, National Constructors Asso- 
Clation (NCA), OSHA Docket H-90 (Cancer Policy), Ex. 125 
at 2; RTI Report p. II-36. 
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by OSHA under section 6(b) of the Occupational Safety and 
Health Act applies to construction Workplaces. 44 Fed. Reg. 
8706-8805 (February 9, 1979). the current asbestos standard 
Provides a good example of why a new regulatory Strategy for 
construction and other non-fixed workplaces is needed. 


For example, the Current asbestos Standard requires 


environmental ("area") monitoring which must be "of such 
frequency and pattern to represent with reasonable accuracy 
the levels of exposure of employees." 29 C.F.R. § 1910.1001 
ME) (2) 51 3)%0 The Nature of construction work Makes this 
requirement for “representative! exposure monitoring a 
virtually meaningless (albeit very expensive) exercise. 

| AS pointed out above, only a few of the remarkable 
variety of tasks performed by construction workers involve 
asbestos-containing Products, and a worker's asbestos expo- 
sure on any single day will obviously depend on what portion 
of that day was spent doing asbestos-related-tasks. Moreover, 
each asbestos-related-task presents a different potential 
ror exposure to asbestos fibers. Exposure levels will vary 
depending on the duration of the work, the work procedures 
followed by the Particular employee, the tools used, the 
fiber-release Characteristics of the asbestos-containing 
Product, weather conditions, and other factors.4/ AS a 
Beer sec, ©.9., Statement of Lt. Col. David Smith on behalf 


(Footnote 4 continued on next page.) 
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result. a worker's €xposure on any given day will not be 
"representative" of his exposure on any other day, nor will 


se 
1t be "representative" Of any other worker's exposure. 


"exposed" (even though briefly and intermittently) to detec- 
table levels of asbestos fibers .2/ But given the uniqueness 
Of each operation, repetitive monitoring provides information 
of limited value in determining whether an exposure limitation 
is being satisfied throughout all operations. And even if 
the resources were available, the five-to-six week period 
needed for laboratory analysis exceeds the life of many 


construction operations involving asbestos. 


ooo SO EAY Or 
(Footnote 4 continued from previous Page. ) 


Of the Department of Defense, Docket H-004 (Lead), Ex. 130; 
Statement of C. R. Mattson (NCA), Docket H-004 (Lead), 
Ex. 98; Statement of Harry Taylor on behalf of the Council 
of Construction Employers, Docket H-004 (Lead), Ex. 64; 
Statement of I. J. Meyerson on behalf of Boeing Aerospace 
Company, Docket H-004 (Lead), Ex. 30. 


2/ in 1975, OSHA Suggested that three to five million 
Construction and shipbuilding workers may be exposed to 
asbestos dust. 40 Fed. Reg. 47653 (October 9, 1975). Table 
II-3 of the RTI Report (p. II-27) estimates the number to be 
about 2.3 million. 
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The current asbestos Standard also requires construc- 


tion employers to provide Preplacement, annual and termi- 
nation medical examinations involving a battery of tests 
including diagnostic X-rays and pulmonary function Cests; to 
every worker exposed to virtually any detectable level of 
airborne asbestos dust. 29 C.F. R. § 1910.1001(3); OSHA 
Program Directive 300-16 (October 11, 1978). Like the 


workers. 
Medical Surveillance Creates health and economic risks 
to the worker which outweigh any health benefits that might 


be achieved. The rapid turnover of both employees and 


waste of good X-rays, but I think dangerous for those who are 


taking them, "2/ In addition, the results of the examination 


clea 


6/ See "Health Standards Pose Big Problems for Industry," 
Engineering News-Record, October 1 , 1978. Excessive X-ray 
€xposure creates an increased risk of leukemia and many 
Other forms of cancer. See, e.g., EPA, Addition Of Radio- 
nuclides to the List of Hazardous Air Pollutants, 44 Fed. 
Reg. 76738 (December 274 1979))x 


7/ Testimony of pr. Irving Selikoff before the Subgroup on 
Health Standards of the Construction Advisory Committee, 
Tr. 45 (September 24, 1979). 
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exposed to any detectable level of asbestos dust is question- 
able. Although many construction workers may, at one time 


Or another, be exposed to detectable asbestos levels, few 


Other components of the typical OSHA health standard 
are equally inappropriate in light of the realities of 
construction work. For example, the concept of fixed, 
limited-access "regulated areas" is largely meaningless in 
construction worksites. As the National Constructors Asso- 
Clation points out, "work is performed ina continuously 
Changing environment," and "“Dersonnel are constantly being 
Called upon to perform work in irregularly Occupied areas on 
a transitory basis."2/ 


ee 


8/ Testimony of pr. Clark Cooper before the Subgroup on 
Health Standards of the Construction Advisory Committee, 
a 30-31 (November 26, 1979). 


9/ —- Statement of Fred Graham, OSHA Docket H-60 (Cancer 
BelCy)5—Ex. 125 at DD: 


TT Te 
cia Seria ie Pomren 


et gee 


7 : 7 


Tee, 
bel, eo eae 


bait EE 
ean 


: wel 


os 


pie sve rae a ectitt 


e 
ca x - 
-¢ 
@ 
ee, 
= at? ¢& 
4 es) 4 a Dee 2 > 
¢ 4 i 
@ 
® 
corr 
“ bl 
@ 
a? re 
5 - q 
@ LiQe2’ rp SOs bos > 
——— 


7 


a+ e810" aolbiows 7" 


up siaieg | 
oe fs ‘ipomnes sve alee 
wiaed oo ongs boi 
‘Se. opaett eros ie eae 


— at es =) soe to somessaz® 
T ere $23 | anetrS @ dm 28s en be | 


Similarly "hygiene facilities" Such as change rooms, 


of water or the buildings necessary to house these facili- 
ties. Further, the cost of Procuring mobile, self-contained 
facilities is frequently Prohibitive, Particularly for 


small-scale construction Projects such as residential dwel- 


of such requirements would "place an intolerable economic 
and logistical Strain on the construction industry == par- 
ticularly small contractors." NCA added that "the costs are 
SO extreme as to threaten the continued existence of many 
Small and medium size construction companies throughout the 
nation, without a Clear demonstration of the necessity for 
Such rigid health controls, "L0/ 
In sum, many Provisions of the typical OSHA health 

Standard -- concededly designed for fixed-site employment in 


"general industry" -- are misplaced when applied to con- 


Struction and other non-fixed workplaces. The unique 


a 
10/ 2d. At 4, 5. 
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tices. The next section Shows, using asbestos aS an example, 


that such a regulatory Strategy can indeed be developed for 


Construction and other non-fixed workplaces. 


i ee EXPLANATION AND ADVANTAGES OF THE RECOMMENDED STANDARD 
Occupational health Standards Should serve a number of 
different objectives. Pics ce they should be enforceable 
regulations which adequately protect workers from Occupa- 
tional health hazards. second, they should impose practical 
requirements whic omote voluntary compliance, avoid 


unnecessary burdens on employers and the Public, and channel 


available occupational health resources to areas where those 


The Recommended Standard would achieve these objectives 
by establishing a Product classification program, based upon 
qualified laboratory tests, which would rank asbestos-con- 


taining products used in construction operations according 


to their potential for releasing airborne asbestos fibers in 
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excess of the permissible €xposure limits. The Standard 
would impose regulatory requirements commensurate with the 


exposure risk Presented by €ach product Category, applying 


nec. “Std .cig Ca) teThe definition of the term "Construction 
work" in Paragraph (b)(8) is identical to OSHA's definition 
Of the term under its General Industry Standards. 29 Cer oR. 
S191 0%12* 

The Standard defines the term "non-fixed work Opera- 
tion" to refer to "jobs which do not involve regular assign- 
ment to a permanent work location or set Of locations." 
Rec. Std. ¢ (b)(9). The purpose of this provision is to 
include highly mobile non=-construction operations such as 
Oil well drilling, where asbestos exposures (from the use of 


Grilling mud additives containing asbestos) may occur under 


Circumstances Similar to construction activities. 


2i4ueer9 Gan ee 
Jae or 
Acpasiesag evocs puna 


golscems7anes” & yvique by } . 

snjasdee Stadv 7HeelS ih 0 nate te bee tra ‘geito SAB. 
shade 4b howmoGrg, te Witanaan CALAsemiee pres 
ee (frat Gno>" Gia oe Bes) posseacaed ear tay 672 . 

asisihine ARO oO ‘usta ai 1ey(d) Rqatyeset at rt 
«4.5 @t.  etivstemtc crfaabet Lowertae axis wabav ated ‘end 


.$£.0 -~ 
‘oy ancetet Oashaes® ‘edt 


ésqu Eadya-ace” mis’ 
io" 


tier abou Nea eb A> fiw sail ey seis 
fo ankeased sew, gasnamIeg 5 oF 
(8112) y .b7% 


3099 
sp hees¢ 3H 
eradtaae! iq 228 
at novedvort: wide, 20: eacrT ug e 


ta 1508 ape kaaraaege dg t:reraancaniboe aitdas ylfeit 
vai irish trew 4 


+b. eas orereu'rt} sseeanane aotndas soveatw 
one. (aoryadue gutivt ke. THOS savio inns bum ¢ 


- A 


snl -IiNO6 
wea? ive ouigouitencs oF wafimia 


there is Occupational] €xposure to asbestos. Accordingly, 


the Recommended Standard adds to the Current Standard a new 


Standard. 


2 Classification Of products 


The categorization ene asbestos-containing Products used 


"Category A," "Category B" and "Category cu Products) which 
are defined according to a Product's Capacity, under reason- 
ably forseeable Conditions of Processing or use in construc- 
tion and Other non-fixed Operations, for releasing airborne 
asbestos fibers in excess of the permissible exposure limits. 
As discussed later, different regulatory requirements would 


@PPly to each Category, both to reflect the degree of risk 


“Ssociated with €ach type of Operation, and to establish 
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and work Practices. 


A "Category A Product" is defined in Paragraph (5'):(4) 


as a "product Which, based on objective data, including but 


Certified Testing Laboratory, does not result in Occupational 
exposure to airborne concentrations of asbestos fibers in 
excess of the permissible exposure limits under any reason- 


ably forseeable conditions of Processing or use." Cate- 


ably foreseeable construction industry use. As discussed in 
the Appendix, these products are likely to include Mastics, 
mechanical Packings, oil seals, compressed gaskets, sealants 
and Caulks, and electrical insulating Paper. 

A "Category B Product" 1s defined in Paragraph (b)(2) 
aS a "product which, based on objective data, including but 
not necessarily limited to an exposure study conducted by a 
Certified Testing Laboratory, does not, under any reasonably 
foreseeable conditions of processing or use, result in 
Occupational exposure to airborne concentrations of asbestos 
fibers in excess of the permissible exposure limits when a 


Specified fabrication, installation or removal method is 
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asbestos fibers. Nevertheless, if Properly classified, 
Category B Products do not require the full Panoply of 
typical fixed-site requirements. So long as the use of 
Proper work Practices, tools or other safeguards is ensured, 
additional requirements are unnecessary or redundant. As 
discussed in the Appendix, AIA/NA, AACPP and their member 
companies have developed data Showing that work practices 
for two asbestos-containing products -- asbestos-cement pipe 
and asbestos-cement sheet can be validated under Category B 
of the Recommended Standard. 

The last classification -- "Category C Products" -- 
Covers products which do not fall into either of the two 
preceding categories. Rec. Std. 4 (b)(3). Because they 
Possess neither the innate Physical characteristics nor the 
validated work practice controls which are needed to ensure 


that the permissible exposure levels are met, Category c 


Products present the greatest potential for Significant 


* LamitnndeS0 
as -botiggs od ave alorane ushonie Oe thes ivds 

Hua wih wees sail wisone! 89 atoubert & 
t6 sch bngdanae sane se reaee, %0 os tod ont eoneveng 
saretsanis YiseQert tk Jasoiedrumvelt oredky pote 
ja yiquasy! Livi oS vaigpes 2on ah gisubest Gyzepe? + 
Ssieed sae 26 pao cs ngage azie-bext? Lestein 
sais Te anes? .aensaoisqg Wrew'se 
eressane Ge ejaumessype< canststnhe 
48 Aga DA néeonacys wl? ae henavoees 
vody 2tab tigeteves ove aetnsd 


oe 


sev © al 


one ; j 
2 (gan bod c2048'— ap nog, pisnlejwor~cotesdss Ove 
a rinewis Near fbtebhiuy sbiise- seeds jorans-cotgaedas OF 
pustaas’ ‘apmeninoee ens 
i "eFoe8 asd. > exngeseo -« potvesti seeeis joai oat 
ei) (eae Yetedzes ‘otal Lhe, Jado Hotdw  asaubotq 


eds asvanst «fetid? ‘yes vee .pekzogecal Paseo , 


fis. Son adize Mis coesat fated stint o@ Yodsien em : 
Shect v2 Sobued ass dnidte: segesheo Gosvoamy F200 = 


3 eanydaet Ji? 258 aise: ervaogee eldiseteieg ef? 


a Bi i-scog seacéunp mis Sapeest"q 


3489 S24 ese 


asbestos exposures, and accordingly require the most strin- 


gent regulatory controls. 


3 Validation 
~o-idation 
For any product Classification program to be successful, 
Pees. Of course, necessary to provide adequate assurances 


that products will Properly be classified. The Recommended 


Standard employs two devices for achieving this goal: 
(1) validation by qualified testing laboratories, and 
workplace inspections. 

In order to Classify an asbestos-containing product 
within Category A or B, there must exist "objective data, 
including but not necessarily limited to an exposure study 
conducted by a Certified Testing Laboratory." Rec. std. 
mtb) (1) & C25 Paragraph (b)(6) defines a "Certified 
Testing Laboratory" as "a laboratory accredited by the 
American Industria] Hygiene Association (AIHA] as qualified 
to test for airborne concentrations of asbestos fibers" 
using the method prescribed in the current osHa asbestos 
Standard. The use of laboratories which are accredited by 
AIHA provides an important safeguard against invalid or 
unsupported product classifications. 

The term "exposure study" 1s defined as "a study which 


Shows, with reasonable accuracy, the concentrations of air- 


borne asbestos fibers to which employees may reasonably be 
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Or use of an asbestos-containing Product." Rec. Stata Com Nira 


The "reasonable accuracy" Provision is identical to the 


While an "exposure Study" must be conducted, it is not 
necessarily the Sole basis for Classifying @ product. As 
discussed above (pp. 7-8), exposure testing which identifies 
exposure levels associated with ei "reasonably foreseeable" 
uses of a product "with reasonable accuracy" might require 
in some Cases a very large number of measurements to take 
account of the infinite variety of work Procedures, product 
formulations, weather conditions, and other factors which 
affect exposures, Accordingly, the Recommended Standard 


Permits the use of "objective data" in addition to data from 
an_exposure Study to Support a Classification. Such "objec- 
tive data" Might, for example, identify "worst case" opera- 
tions Which, once tested and found to result in exposures 
below Permissible levels, would Provide a sufficient basis 
for the Classification. Thus, the “objective data" pro- 


Vision will permit limited testing which Provides a "reason- 


ably accurate" basis for concluding that permissible levels 
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For much the same reason, the Recommended Standard 
would not necessarily require that "exposure studies" be 
conducted for each individual asbestos-containing product 
used in construction. Entire categories of products might 
be validated by a single exposure study if objective data 
Shows a sufficient degree of physical Similarity among the 
products, or if testing is done on the product which pre- 
sents the greatest exposure Capacity. For example, all 
"asbestos-cement pipe" products might be classified based on 
a single exposure study of one of the products, if "objective 
data" shows that the specific product studied has the greatest 
Capacity to release airborne asbestos fibers. 

The Recommended Standard makes clear that a construc- 
tion industry employer can treat a specific product as 
falling within Category A or B only if the employer "reason- 
ably relies on objective data, including but not necessarily 
limited to an exposure study conducted by a Certified Testing 
Laboratory." Rec. Std. 94% (c)(1) & (d)(1). Thus, in order 
to claim the exemptions provided by the Recommended Standard, 
a construction employer must have an exposure study and, 
where appropriate, objective data which support a conclusion 
that the specific product (together with any associated work 
practices) the employer plans to use will not result ina 
violation of the permissible exposure limits. 


The Recommended Standard does not give Certified 


Testing Laboratories the final word on product classification. 
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Instead, it requires "reasonable reliance" by employers on 
the data Supplied by the validating laboratory. Rec. Std. 
19 (c)(1) Seca). The term "reasonable reliance" js not 
Specifically defined, but rather is left open for Case-by- 
case determination in enforcement Proceedings. Certainly 


the reputation of the Validating laboratory, the employer's 


tices were followed, an employer's ability to continue to 


rely "reasonably" On the data Supplied by the validating 


4. Regulatory requirements 


The Recommended Standard imposes different regulatory 


Controls on €ach product category, and tailors the applicable 
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each type of product Or operation. 


Category A Products are effectively exempt from the 


existing standard by Paragraph (c) AY Since Category A 


For Category B Products, the Recommended Standard 
requires employers to comply with the "fabrication, instal- 
lation or removal methods" which qualify the products under 
Category B. Rec.— Sta. ¢ (d)(1). The expression "fabrica- 
tion, installation and removal methods" is defined in Para- 
graph (b)(4) to include any combination of engineering 
controls, work Practices or administrative controls, house- 
keeping, and respiratory protection. While work practice 
controls are expected to be the predominant mode of com- 
Pliance because of the special features of the construction 
industry discussed above (pp. 4-6), the Purpose of the 


definition is to permit the use of tools with local exhaust 


Ole 


11/ One minor exception is provided in Paragraph (c)(2), 
Which leaves the "emergency" requirements of the existing 
Standard in effect for Category A Products. See also the 
discussion of Paragraph (f) at p. 24, below. 
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in” fact, used. Rec. Std. © (G)(1). Several additional 


e Rec. 


Std. (d)(2). Second, manufacturers of Category B Products 
are required to include a Product label warning that vali- 
dated work Practices, tools or other measures Should be 
used. Rec. std. 0 en Cs) Ccta Third,~the employers are 
required to ensure that employees using Category B Products 
are "specifically instructed concerning the proper use Or 
[the] fabrication, installation or removal methods" which 
vere validated as Part of the Category B Classification. 
Rec. Std. ¢ (d)(4). Because of rapid employee turnover, 
there is no requirement for annual training. Moreover, it 
‘S important to note that many Category B Products will not 


equire the use of a "fabrication, installation or removal 
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method" for all operations in which they are used. Thus, 
the training provisions of Paragraph (d)(4) apply only to 
those "operations where such fabrication, installation, or 
removal methods must be used." Rec. Std. (d)(4). 

For Category c Products, which, by definition, pose the 
greatest potential for exposure, the current OSHA asbestos 
standard would apply in full. Rec. stq. T((e) 2 “As) dise= 
cussed above (pp. LO=179"> Category C Products have neither 
the structural product characteristics nor the validated work 
practice controls needed to protect workers against exces- 
Sive exposures. While many components of the typical osHA 
fixed-site health Standard (such as the current asbestos 
Standard) are generally inappropriate for construction and 
other non-fixed workplaces, those provisions should never- 

theless be applied in the case of Category C Products to 
provide a strong incentive for developing safer products and 
work practices. 


It is important to note that the regulatory status of 
ee ee Se guilsrory Seaver 


Category A and B Products is expressed in the form of exemp- 
ee ee 
tions from the current standard. As a re GC) Sit lavconstric— 


Fion employer cannot claim one_of the exemptions,_the-eatire 
existing standard could be enfoerced-against-him. The threat 


of citations and penalties for violating the many individual 
requirements of the existing standard will provide a powerful 


incentive for employers to make doubly sure that the criteria 


for Category A or B classifications are met. In addition, 
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in the case of Category B Products, employers are Subject to 
Citation for failing to follow the validated work practices 
and training requirements, €ven if the Classification cri- 


teria have been Satisfied. 


for Category A and B Products do not fully apply. As dis- 

- 3b-4b), con- 
struction employees working (6.9. making repairs) in a 
facility which manufactures or fabricates asbestos-containing 
Products will generally be Protected by the Current standard, 


Which applies to the owner of that Facility. However, con- 


has accummulated in normally inaccessible Places such as on 
Pipes and ductwork. Accordingly, Paragraph (f) makes the 
"emergency" and "housekeeping" Provisions of the current 
Standard applicable in those special circumstances. 

Lastly, Paragraph (g) requires construction employers 
to make available, at the request of OSHA, NIOSH or its 
employees, any objective data and exposure studies on which 
at relies, together with materials relating to the training 
of employees in the use of validated work Practices. This 
Provision will not only assist OSHA's enforcement efforts, 
but in addition it allows for external review of validating 


Studies by NIOSH, workers and others. 
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B; Advantages Over OSHA's Typical 


Fixed-Site Health Standard 


Construction and other Non-fixed Work Operations has a 


number of distinct advantages over the current OSHA regu- 


lation. First, it imposes ractical requirements which 


povertheless provide ample assurances for worker rotection. 
ovvertnele ——S £08 worker p 


third, the Recommended Standard Can more efficient] be 
«She =Recommen 
enforced than the current OsHA standard. 


ae Worker protection 


The Recommended Standard, to be sure, departs Signi- 
ficantly from the Provisions of the traditional OSHA health 
Standard. Nevertheless, as demonstrated above (pp. 4-12), 
these fixed-site requirements contribute little to worker 
health and are often impractical in construction and other 
non-fixed operations. Even if it had unlimited enforcement 
Tesources, OSHA could not hope to achieve widespread compli- 
ance with these Provisions, and construction employers would 
be left with the "Hobson's choice" of risking noncompliance 
Penalties or abandoning highly useful or, in some instances, 


-SSential products. 
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OSHA itself has, on occasion, limited or modified its 
traditional regulatory approach in an effort to avoid stan- 
dards which impose sweeping requirements without any signfi- 
cant or commensurate health gain. OSHA's current labeling 
requirement for asbestos-containing products, for example, 
provides that "no label is required where asbestos fibers 
have been modified by a bonding agent, coating, binder, or 
other material so that during any reasonably forseeable 
use, . . . no airborne concentrations of asbestos fibers in 
excess of the exposure limits... will be released." The 
waste disposal requirement of OSHA's current asbestos stan- 
dard contains an almost identical exemption. 29 C.F.R. 

§ po FOOLS )(2 (4) and (h)(2). In effect, OSHA has recog- 
nized that some asbestos-containing materials do not pose an 
exposure threat which is Significant enough to justify 
full-scale regulatory controls. 

Another example of an effort to prevent unduly broad 
application of monitoring, medical surveillance and other 
typical OSHA requirements is OSHA's Inorganic Arsenic Stan- 
dard, which excludes workplaces where inorganic arsenic is 
Present in only small amounts. OSHA justified an exemption 
in that case as follows: 

[A]rsenic is a naturally occurring 
material and is present in small amounts 
in many substances. It is therefore 
inappropriate to cover situations where 
very low levels of arsenic may be pre- 
sent in substances or products in the 
workplace, but where they are handled in 
such a way that the possibility of 


airborne exposure is minimal. 43 Fed. 
Reg. 19612 (May 5, 1978). 
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Of cotton"; (11) wor- 


kers handling "washed cotton," because Of the "effectiveness 


of the Washing process in Significantly reducing or elimi- 
Nating the biological effects of cotton dust"; 


and (iii) har- 
vesting of cotton, because 


se By oid Rogar distinctively farming 
Operation and presents different €xposure environments and 
20SSibilities of control." 


43 Fed. Reg. 27381-82 (June 23° 
1978). 


OSHA took a Similar approach in formulatin 
‘tandard. There, 


g its Benzene 
it exempted gasoline stations and other 
perations where the Standard would have a Sweeping impact, 
ut where exposures are not likley to exceed 


imits. 29 C.F.R. 


permissible 


§ 1910.1028(a)(2); 43 Fed. Reg. 27962 
June 27, 1978). 


OSHA's Acrylonitrile (AN) Standard, which more closely 


-Sembles the alternative standard recommended for asbestos 
‘posure in the construction industry, also reflects an 
‘fort to adapt the traditional regulatory approach to 
ique circumstances. The AN standard imposes the tradi- 


Onal fixed-site requirements on manufacturers of products 
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containing AN, but exempts downstream processors and fabri- 
cators of such products where “objective data is reasonably 
relied’ upon" to show that a designated action level is not 
exceeded. 29°C, P oR. .§ 1910.1045(a)(2)(ii). In adopting 
this and other exemptions from the Overall AN standard, OSHA 
"recognized that the potential for exposure to AN in the 
workplace extends to a multitude of workplaces, including 
many small fabricators, extruders, and other downstream 
processors of materials containing or made from AN," and 
that “extending the AN Standard that far would be burdensome 
to both industry and OSHA, and would not be reasonable in 
light of the degree of exposure involved." 43 Fed. Reg. 
45776 (October 3, LO7S:)% 

Significantly, the Recommended Standard goes beyond the 
AN standard in protecting worker health. First, it requires 
that product and work practice testing be performed only by 
fully qualified testing laboratories. Second, it requires 
objective data, including exposure studies, which provide a 
“reasonable assurance" that the permissible exposure limits 
Will not be exceeded. This latter point is especially 
important in the case of asbestos, where the OSHA technique 
for measuring airborne asbestos concentrations is subject to 
a Margin of uncertainty so great that "[a]n actual airborne 
fiber concentration of 0.5 fibers/cc will routinely produce 


22 
Sample counts of 2.0 fibers/cc or more. "22/ Consequently, 


12/ Comments of Johns-Manville, OSHA Docket H-033 (Asbestos), 
Ex. 3-185 at ex. DO, 0. “ea. 


2 saint 7 
fw eee 
ee a as 


et 


gay ait 
. Ronan ics age sate, 

| wibuap ts or wbuneqeel =a 'E Bees, 
ernibpiun: ean tiga “to, geivirsty ae on” ss abn oe tg 

snipes Heth: isdtq ine RABI ; Joxeractsah sae E 

| a dba | 1a pedindatios obhinotem %o e108e 
bepansbeid sf iludw dey segs’ Heabriga Wh wd? praivesxe” | 

ek oftescages =¢ Sea S&bY Bos ,ABaO bas yazerbak’s 

68>. bet Zs “.Seviovat sgueuqis to cexpeh edt 20 aa 

| (0Cet .€ sadass0) 


i 
on 


: r 


’d7 brewed aacy Sisbutt2 bolewmpanea, bdy (neo tinple ge 
sep hupet St. Farts id heath vakiow pakocatoug as bunt 
yd wing Peatoiaeqg' ws ie 1-3 wig asisunse Yoov bas. J0uboTt@g 
eydepss #2 |, hiadoe3 aaLtosetodad ockves: belthisep 2 
» shirvewg aoidy, .chisila sseRegas adm EsSs 4346 oval 
arouse Bay LGAs sldinnforsely ot vee? Vidonesveee sideas 
¢ilakoersas ai Sate, pee oat » hebevens . ed Jon 
slip tiger Agen ait 2 ae sory aS ¥ ohare odd ak # 
‘ed ise Cetra ‘wh es as ie aoseades arsed mika urkiveeaa 4 
 Siyetale feorue fis|” 2ant Seng ae Vielestisoomy to i 
usar cunac VWhdhiipes 'iitv sovexedla-#.6 Se aeldestagodod 
s ticeedp sec See gta yo “oavgeds? 6.8 ta etauos 


(@63 2@40A) £f6-H = fat50% Rice it. sid tvreh-endot to aff 


the "reasonable accuracy" requirement will, in practice, not 
be met unless the products and work practices being tested 
routinély produce measurements far below the permissible 
exposure limits, adding a significant extra margin of worker 


safety. 


Ze Incentives for the development and use 
of safer products and work practices 


Apart from providing superior health protection for 
workers without the cumbersome fixed-site features of the 
current standard, the Recommended Standard creates strong 
incentives for the development of safer products and work 
practices. Under the current standard, construction employers 
cannot legally avoid fixed-site requirements no matter how 
safe the asbestos-containing products or work practices 
which they employ. Thus, they must either ignore the stan- 
dard to the detriment of employees, or they must stop using 
extremely valuable construction materials, to the detriment 
of the economy. 

Under the Recommended Standard, the threat that the 
current standard might be enforced in full provides a power- 
ful incentive for the development and use of products or 
work practices which qualify for Category A or B classi- 
fication. As a result, two critical objectives would be 
advanced. First, worker health would be protected through 


the use of products and work practices which present no 


serious risk of excessive asbestos exposure. Second, the 
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Current incentive for across-the-board Substitution of 


inferior men-asbestos-containing Products of unknown poten- 


ce Enforceabilit 
———=-fability 


Sites throughout the nation. Under the Recommended Stan- 


dard, ina large majority of cases, OSHA inspectors may have 


identifying improper product Classifications. as discussed 


above, once Sampling results from OSHA inspections indicate 


that a Product may be improperly Classified, construction 
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operations. The Current OSHA approach, which imposes on 


these operations Provisions for endless, repeated monitoring 


designed for fixed-site jobs in manufacturing industries, is 
Simply not feasible. Nor do many of the requirements of the 
Customary OSHA Standard contribute appreciably to the health 


of Construction workers. 


Without imposing infeasible fixed-site requirements such as 
monitoring and medical surveillance. As this paper has 
illustrated in the Particular case of asbestos, such an 
approach provides fully adequate health Protection for 
Workers, establishes continuing incentives for the devel- 


opment and use of Safer products and work Practices, and 


considerably eases OSHA's enormous enforcement burden. The 
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proposed standard recommended herein Plainly meets these 
objectives and should therefore be carefully considered by 
OSHA son the Construction Advisory Committee in connection 
with their efforts to develop an effective occupational 
health strategy for construction and other none fixed work 
Operations. 

The Asbestos Information 

Association of North 

America 


and 


The Association of Asbestos 
Cement Pipe Producers 
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344 100 SUPREME COURT REPORTER — 


The issue here is not whether the “right” 
freedom of the press conferred by the 
‘irst Amendment to the Constitution over- 
‘ides the defendant’s “right” to a fair trial 
sonferred by other amendments to the Con- 
titution; it is instead whether any provi- 
ion in the Constitution may fairly be read 
o prohibit what the trial judge in the Vir- 
‘nia state court system did in this case. 
seing unable to find any such prohibition in 
he First, Sixth, Ninth, or any. other 
imendments to the United States Constitu- 
ion, or in the Constitution itself, I dissent. 


rr 
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° f KEY NUMBER SYSTEM 
1 


. 


INDUSTRIAL UNION DEPARTMENT, 
; AFL-CIO, Petitioner, 


bs ahh i a 
AMERICAN PETROLEUM 
_INSTITUTE et al. 

Ray MARSHALL, Secretary of : 
4 Labor, Petitioner, . 
“a frye 
_ AMERICAN PETROLEUM 

INSTITUTE et al. - 
_ Nos. 78-911, 78-1036. - 


Argued Oct. 10, 1979.’ 
| Decided July 2, 1980. 


‘ 


Producers of benzene filed petition for 
view of a new health standard promulgat- 
by the Occupational Safety and Health 
Iministration limiting occupational expo- 
"¢ to benzene. The Court of Appeals, 
"th Cireuit, 581 F.2d 493, held that stan- 
‘d invalid, and certiorarj was granted. 
¢ Supreme Court, per Mr. Justice Ste- 
s* with three Justices joining and one 


‘lice concurring in the’ judgment, held 


t the subject standard, reducing the per- 
sible exposure limit on airborne concen- 


-_ . 


- 
D’P,es @, 
as 


trations of benzene from the consensus 
standard of ten parts benzene per million 
parts of air to one part per million;-was 
unenforceable since the standard was not 
Supported by appropriate findings; OSHA's 
rationale for lowering the permissible expo- 
sure limit from 10-ppm to 1 ppm was based 


not on any finding that leukemia has ever 


been caused by exposure to 10 ppm of ben- 
zene and that it will not be caused by 
exposure to 1 ppm, but rather on a series of 
assumptions indicating that some leukemia 
might result from exposure to 10 ppm and 


that the number of cases might be reduced ° 
by lowering the exposure level to 1 ppm. 


Judgment affirmed. 
Mr. Chief Justice Burger filed a con- 


" curring opinion. ‘ 
Mr. Justice Powell filed an opinion con- 


curring in part and in the judgment. 
Mr. Justice Rehnquist filed an opinion 
concurring in the judgment. ; 


’ Mr. Justice Marshall, Joined by Mr. Jus- ~ 
tice Brennan, Mr. Justice White and Mr. 


Justice Blackmun, filed a dissenting opin- 
° 3 \ . . A 
ion. . : 


~~ 


. 
eo 


1. Labor Relations e327 a, 


Provision of the Occupational Safety | 
| and Health Act defining an “occupational 


safety and health standard” requires the 


Secretary of Labor to find, as a threshold 


matter to the promulgation of a standard 
concerning a toxic substance, that the sub- 
stance in question poses a significant health 
risk in the workplace, and that a new, lower 
Standard is therefore “reasonably necessary 
or appropriate to provide safe or healthful 
employment and places of employment.” 
(Per Mr. Justice Stevens, with three Jus- 
tices joining and one Justice concurring in 
the judgment.) Occupational Safety and 


Health Act of 1970, § 3(8), 29 U.S.C.A. 


§ 652(8). 


A Labor Relations ¢=9.5 


Occupational safety and health stan- 


dard promulgated by the Secretary of La- 


bor pursuant to the Occupational Safety 
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~ Act of 1970, §§ 3(8), 
- §§ 652(8), 655(b)(5): 


3. Administrative aL: 
753 
Validity of an ag 
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Justices joining and o: 
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4. Labor Relations ~ 
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INDUSTRIAL UNION y. AMERICAN PETROLEUM 
Cle as 100 S.Ct 2844 (1980) . - 


Permissible 


, Was unenforceable’ since 
not supported by appro- 
Occupational Safety 
and Health Administration's rationale for 


. from 10 PPM to 1 ppm was based not on any 
that leukemia has ever been caused 


might result 
that the num- 
ber of cases must be reduced by lowering 
the exposure level to 1 ppm. ‘(Per Mr. 
“Justice Stevens, with three Justices Joining 
and one Justice concurring in the judg- 
ment.) Occupational Safety and Health 
; §§ 3(8), &b\5), 29 U.S.CA. 


' Act of 1970, 
- $§ 652(8), 655(b)(5). 


3. Administrative Law 
e=753 


. 


and Procedure: 


must be 


4. Labor Relations 27 
Provision of the Occupational Safety 

and Health Act defining an. occupational 
" Safety-and health standard as a standard 
“reasonably necessary and appropriate to 
Provide safe and healthful employment” 


does not apply to al) permanent standards 


* Promulgated under the Act, and. requires 
= the Secretary of Labor, before issuing any 
3 Standard, to determine that it is reasonably 
necessary and appropriate to remedy a sig- 


Validity of an agency's determination ee: 
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| 

the judgment.) Occupational] Safety and 
Health Act of 1970, §§ 3(8), &(b)(5), 29 US. t i 
C.A. §§ 6528), 655(b\X5). > 2 oe ea 
A a ig; 
. li ‘ 


5. Labor Relations e395 

Occupational Safety and Health Act 
was not designed to require employers to 
Provide absolutely risk-free workplaces . \ ‘ 
whenever it is technologically feasible todo - 
is not great enough to 
destroy the entire industry; rather, both  - 


Fe Eat Sar 


as far as feasible, 
harm. (Per Mr. Justice Stevens, with three 
Justices Joining and 

in the judgment.) Occupational Safety and 
Health Act of 1970, 
§ 651 et seq. - 


to promulgate Standards that are “reason- - - 
{ably necessary or 
safe or healthful employment and places of 
employment,” | Safety and 
Health Act implies that, before Promulgat- 
ing any Standard, the Secretary must make | 
a finding that the workplaces in question 
are not safe; but “safe” is not the equiva- 
lent of “risk-free,” and & workplace can 
hardly be considered “unsafe” 
threatens the workers with a ‘significant 
risk of harm. (Per Mr. Justice Stevens, 
with three Justices joining and one Justice 
concurring in the judgment.) Occupational] ~< 
Safety and Health Act of 1970, §§ 2 et seq., j 
3(8), &(bX5), 29 U.S.C.A. §§ 651 et seq., | 
652(8), 655(b)5). 


7. Labor Relations ¢>27 
Before the Secretary 


of Labor can 


en eames, ve ae 


, besa 2 ae 
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unsafe in the sense that significant _risks 


are present and can be eliminated or less- 


ened by a change in practices; this require- 


ment applies to permanent standards pro- 
_ mulgated pursuant to the Act, as well as to 
other types of permanent standards, there 
being no reason why the Act’s definition of 
a standard should not be deemed incorpo- 
‘rated by reference into the provision direct- 
ing the Secretary to “set the standard 
which most adequately assures, to the ex- 


tent feasible, on the basis of the best availa- . 


ble evidence, that no employee will suffer 
material impairment of health or functional] 
-capacity.” (Per Mr. Justice Stevens, with 
three Justices joining and one Justice con- 
curring in the judgment.) Occupational 
' _ Safety and Health Act of 1970, §§ 3&8), 
-&bX5), 29 U.S.C.A. §§ 652(8), 655(bX5), 
8 Labor Relations ¢=27 ~ - | te 
| Requiring the Secretary of Labor, be- 
_: fore promulgating any permanent health or 
safety standard under the Occupational 
Safety and Health Act, to make a threshold 
finding of significant risk istonsistent with 
"the scope of his regulatory power under the 
‘Act f promulgate Standards for “toxic 
“chemicals” and “harmful physical agents”; 
furthermore, this interpretation is sup- 
ported by other provisions of the Act, such - 
as that which requires the Secretary, in 
determining the priority for establishing 
_ “standards, to give due regard to the urgen- 
* ey of the need for mandatory ‘safety and 
health standards for particular industries or 
workplaces, and that which requires the 
Secretary, when he substantially alters an 
.. existing consensus standard, to explain how 
the new rules will “better effectuate” the ; 
Act's purposes. (Per Mr. Justice Stevens, 
with three Justices joining and one Justice - 
concurring in the judgment.) Occupational 
Safety and Health Act of. 1970, §§ 3(8),_ 
&(bY5), (bX5, 8), (g), 29 U.S.C.A. §§ 652(8), 


: * The syllabus constitutes no part of the opinion 
Of the Court but has been prepared by the 
_ , Reporter of Decisions for the convenience of 
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_ {More stringent standards and exceeded his. 


- “occupational safety and health standard” 


“the reader. See United States v. Detroit Lum- 
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_ 9. Labor Relations 459.5 i a. 
Legislative history of the Occupational 
Safety and Health Act supports the conclu- 
_ Sion that Congress was concerned not with 
absolute safety, but with the elimination of. 
significant harm: (Per Mr. Justice Stevens, 
with three Justices Joining and one Justice 
concurring in the judgment.) Occupational 
Safety and Health Act of 1970, § 2 et seq., 

29 U.S.CA. § 651 et seq. ae a eee 
10. Labor Relations @=95 0 -- >... 

Secretary of Labor, in promulgating a 
Standard placing the most stringent limita- _ 
tion on exposure to benzene that is techno- 
logically and_ economically possible, relied 
on a special policy for carcinogens that im- 
posed the burden on industry of proving the 
xistence of a safe level of ‘exposure to 
benzene; he thereby exceeded his threshold 
; responsibility of establishing the need for 


wer under the Occupational Safety and 
ealth Act. (Per Mr. Justice Stevens, with 
three Justices joining and one Justice con- . 
curring in the judgment.) Occupational . 
Safety and Health Act of 1970, §§ 2 et seq., 
~ 3(8),, 6(bX5), 29 U.S.C.A. §§ 651 et seq., - 
652(8), 655(bx5). oe tiga 


; Syllabus ° - i i 
~ The Occupational Safety and Health 
Act of 1970 (Act) delegates broad authority 
to the Secretary of Labor (Secretary) to — 
promulgate standards to ensure safe and 
healthful working conditions for the Na- 
tion’s workers (the Occupational Safety and 
Health Administration (OSHA) being the 
agency responsible for carrying out this au- 
thority). Section 3(8) of the Act defines an 


as a standard that is “reasonably necessary 
and appropriate to provide safe and health- 
ful employment” Where toxic materials or 
harmful physical~agents are concerned, a 
standard must also comply with § 6(b)5), - 
which directs the Secretary to “set the stan- 
dard which most adequately assures, to the - 
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’ ‘available evidence, that 
suffer material impairment of health or 


INDUSTRIAL UNION y. AMERIC; 
a : Cite as 100 S.Ce 2844 (1980 


the best 


no employee will 


extent feasible, on the basis_ of 


functional capacity.” When the toxic mate- 
rial or harmful physical agent to be regulat- 


_ ed is a carcinogen, the Secretary has taken 


_ be determined and 


the position that no safe exposure level can 
that § 6{(bX5) requires 
him to set an exposure limit at the lowest 
technologically feasible level that will not 
impair the viability of industries regulated. 
In this case, after having determined that 
there is a causal connection between ben- 


zene (a toxic substance used in manufactur- 


"ing such products as motor fuels, solvents, 


ing dermal contact. with 


2877-2878 


ART and Mr. Justice 


detergents, and pesticides) and leukemia (a 
cancer of the white blood cells), the Secre- 
tary promulgated a standard reducing the 
Permissible exposure limit on airborne con- 
centrations of benzene from the consensus 


Standard of 10 parts benzene per million. 


parts of air (10 ppm) to 1 ppm, and prohibit- 
solutions contain- 
ing benzene. On pre-enforcement review, 
the Court of Appeals held the standard 
invalid because it was based on findings 
unsupported by the administrative record. 
The court concluded that OSHA had ex- 
ceeded its standard-setting authority be- 
cause it had not been shown that the 1 ppm 
exposure limit was “reasonably necessary or 
appropriate to provide safe and healthful 
employment” as required by § 3(8), and that 
§ &bX5) did not give OSHA the unbridled 


_ discretion to adopt standards designed to. 
" create absolutely 


risk-free workplaces fe- 
gardless of cost. . 

Held: The judgment ‘is affirmed. Pp. 
2858-2874 (opinion of STEVENS, J.); 
(opinion of POWELL, J.); 
2879-2887 (opinion of REHNQUIST, J.). 

581 F.2d 493, 5th Cir., affirmed. | 

’ Mr. Justice STEVENS, joined by Mr. 
Chief Justice BURGER, Mr. Justice STEW- 
POWELL, concluded 
that the standard in question is invalid. 
Pp. 2858-2869, 2873. -. aly Vide 


a (a) The Court of Appeals Was correct 
"in refusing to enforce the 1 ppm exposure 
* limit on 


e 


the ground that it was not sup- 
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Ported by appropriate findings. OSHA's 
"rationale for lowering the permissible expo- 
sure limit from 10 Ppm to 1 ppm was based, 
not on any finding that leukemia has ever 
been caused by exposure to 10 Ppm of ben- 
. ne and that it will not be 
€xposure to 1 ppm, but rather on a Series of 
assumptions indicating that some leukemia 
might result from exposure to 10 ppm and 
that the number of cases might be reduced 
by lowering the exposure level to 1 ppm. 
Pp. 2858-2862. Bee ey ie 
(b) By empow ring the Secretary to 
" promulgate standatds that aré “reasonably 
necessary or appropriate to Provide safe or 
healthful employment and places of em- 
ployment” as required by § 3(8), the Act 
implies that, befo 
_ Gard, the Secreta 
“that the workpla 
safe. But “safe” fs not the equivalent of 
“risk-free.” A w rkplace can hardly be 
‘considered “unsafe! unless it threatens the 
workers with a sj 
Therefore, before the 
Bate any permanest health or safety stan- 


PETROLEUM 
) 


must make a finding 


dard, he must make a threshold finding . 


caused by 


Promulgating any stan-. 


in question are not 


ificant risk of harm. - 
Secretary can promul- ; 


that the place of mployment is unsafe in~ 


ificant risks are present 
ated or lessened by a 
change in practices. This requirement ap- 
plies to permanent standards promulgated 
Pursuant to § 6(bX5), as well as to other 
types of permanent standards, there 
no reason why § 3(8)’s definition of a stan- 


the sense that si 
and can be elimi 


being 


dard should not be deemed incorporated by” 


reference into § &(b)5). Moreover, requir- 


ing the Secretary to make a threshold find- 


ing of significant risk is consistent with the 
scope of his regulatory power under 


§ &(bX5) to promulgate standards for “toxic” ; 


chemicals” and “harmful physical agents.” 
This interpretation is Supported by other 


provisions of the Act, such as § &(g), which . 


requires the Secretary, in determining the 
priority for establishing standards, to give 
due regard to the urgency of the need for 
mandatory safety and health standards for 
particular industries or workplaces, and 


§ €b\8), which requires the Secretary . * 


when he substantially alters an existing 
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consensus standard, to explain how the new be absorbed through the. skin in sufficient 


poses. Pp. 2862-2866. ag 

(c) The Act's legislative history also 
supports the conclusion that Congress was 
concerned not with absolute safety, but 


with the elimination of significant harm. 


Pp. 2866-2869, - yl ae: ~ 
(d) Where the Secretary relied on a 
_ special policy for carcinogens that imposed 
the burden on industry of proving the exist- 
ence of a safe level] of exposure, thereby 
_avoiding his threshold responsibility of es- 
tablishing the need for more stringent stan- 
dards, he exceeded his power. P. 2873. - 
: .* Mr. Justice STEVENS, joined by Mr. 
“Chief Justice BURGER -and Mr. Justice 
STEWART, also concluded that: ; 
1: The burden was on OSHA to show; 
on the basis of substantial evidence, that it 
is at least more likely than not that Jong- 
term exposure to 10 ppm of” benzene 
presents a significant risk of material 
health impairment. Here, OSHA did not 


even attempt to carry such burden of proof. - 


Imposing such a burden on OSHA will not 
strip it of its ability to regulate carcinogens, 
nor will it require it to wait for deaths to 


occur before taking’ any action. The re’ 


quirement that a “significant” risk be iden- 
tified is not a mathematical straitjacket; 
OSHA is not required to support its finding 
that a significant risk exists with anything 
approaching scientific certainty; and” the 
record in this case and OSHA’s own rulings 
on other carcinogens indicate that there are 
a number of ways in which OSHA can 
make a rational judgment about the rela- 
tive significance of the risks associated with 
exposure to a particular carcinogen.- Pp. 
2369-2873, Z bate 

"2 QSHA did not make the required 
finding with respect to the dermal contact 
ban that the ban was “reasonably necessary 
risk of harm from such contact, but rather 
acted on the basis of the absolute, no-risk 


pevey that it licy that it applies to carcinogens under 


ions that not only is benzene in 


small doses a carcinogen but also that it can 


¢ > 2 
wn is 

+. = 

Ss 


and appropriate” to remove a significant 


REPORTER * os 


Zmounts to present a carcinogenic risk.’ 


hese assumptions are not a proper substi- 


tute for the findings of significant risk of . 


harm required by the Act. Pp. 2873- 


2874. 


Mr. Justice POWELL, agreeing that 
neither the airborne concentration standard 
nor the dermal contact Standard satisfied 
the Act’s requirements, would not hold that 


-OSHA did not even attempt to carry its 
"burden of proof on the threshold question 


whether exposure to benzene at 10 ppm 
presents a significant risk to human health. 
He concluded that, even assuming OSHA 
had met such burden, the Act also requires 
OSHA to determine that the economic ef- 
fects of its standard bear a reasonable rela- 
tionship to the expected benefits. A stan- 
dard is neither “reasonably necessary” nor 


“feasible,” as required by the Act, if it calls 
for expenditures wholly disproportionate to. 
the expected health and safety benefits. ° 


Here, although OSHA did find that the 


“substantial costs” of the benzene regula- 
tions were justified, the record contains nei- . 


ther adequate documentation of this conclu- 
sion nor any evidence that OSHA weighed 
the relevant considerations. The agency 
simply announced its finding of cost-justifi- 


cation without explaining the method by ° 


which it determined that the benefits justi- 


fied the costs and‘ their economic effects. - 


Pp. 2877-2878. ° . 


Mr. Justice REHNQUIST would invali- ~ 


date, as constituting an invalid delegation 
of legislative authority to the Secretary, the 


relevant portion of § 6(b)(5) of the Act as it ~ 


applies to any toxic substance or harmful 
physical agent for which a safe level is, 
according to the Secretary, unknown or oth- 
erwise “infeasible.” In the case of such 
substances, the language of § 6(bX5) gives 
the Secretary absolutely - no indication 


where on the continuum of relative safety _ 


he should set the standard. ‘Nor is there 
anything in the legislative history, the stat- 


utory context, or any other source tradition- ~ 
ally examined by this Court to provide spec- ° 
ificity to the feasibility criterion in. - 


§ 6(bX5). Pp. 2879-2887, 
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INDUSTRIAL UNION vy. 
- William H. Aisup, Washington, 
petitioner in No. 78-1036. - 

_ George H. Cohen, Washington, D. C., for 

petitioner in No. 78-911. B.S 

Edward W. Warren and Charles F. Let- 
tow, Washington, D. C., for respondents, 
Be ee : re 


D. C., for 


Mr. Justice STEVENS announced the 
. judgment of the Court and delivered an 
‘opinion in which THE CHIEF JUSTICE 

and Mr. Justice STEWART join and in 
, Parts I, II, HI-A-C and E of which Mr. 
' Justice POWELL joins. d pe og 


_ The Occupational Safety and Health Act 
of 1970, 29 U.S.C. § 651 et seq. (the Act), 
was enacted for the purpose of ensuring 
safe and healthful working conditions for . 
every working man and woman in the Na- 
. tion. This case concerns a standard pro- 
;  Mmulgated by the Secretary of Labor to reg- 

"ulate occupational exposure to benzene, a 

Substancé which has been shown to cause 

_ cancer at high exposure levels. The princi- 

_. pal question is whether such a showing is a 

sufficient basis for a standard that places 

the most stringent limitation on exposure to 
benzene that is technologically and econom- . 
ically possible. ; 


. The Act delegates broad authority to the © 
Secretary to promulgate different kinds of 
Standards. The basic definition of an “oc: 
cupational safety and health standard” is 
found in § 3(8), which Provides: © 
“The term ‘occupational safety and 
health standard’ means a standard which 
_Tequires conditions, or the adoption or use 
of one or more practices, means, methods, 
operations, or processes, reasonably nec- 
cssary or appropriate to provide safe or 
- healthful employment and places of em- 
ployment.” 29 U.S.C. § 652(8). id 


"1. The second and third sentences of this sec- 
“tion, which impose feasibility limits on the Sec- 
retary and allow him to take into account the 
best available evidence in developing stan- 
dards, may apply to all health and safety stan- 
dards. This conclusion follows if the term 
“subsection” used in the second sentence refers 
to the entire subsection 655(b) (which sets out’ 
procedures for the adoption of all types of 
_ health and Safety standards), rather than sim- 
Ply to the ‘toxic materials subsection, 
§ 655(b)(5). While Mr. Justice MARSHALL, 
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Where toxic materials or harmful physi- 
ca] agents are concerned, a standard must 
also comply with § 6(b)(5), which provides: | 

“The Secretary, in promulgating stan- 

dards dealing with toxic materials or - 

harmful physical agents under this sub- 


section, shall set the standard which most : : 


adequately assures, to the extent feasible, 
on_the basis of the best av ailable evi- 
dence, that no employee will suffer mate, 


rial impairment of health or functional ~ 


capacity even if such employee has regu- ; 
lar_exposure to the hazard dealtwith by 
such standard for the period of his work- 
ing life. Development of standards un- 
der this subsection shall be based upon 
research, demonstrations, experiments, 
and such other information as may be 


\ 


appropriate. In addition’ to the attain- -. 


ment of the highest degree of health and 
safety protection for the employee, other 

_ considerations shall be the latest available 
scientific data in the field, the feasibility _ 
of the standards, And experience gained. 
under this and other ‘health and safety 


- laws.” 29 U.S.C. § 655(bX5)2 


requires him to set'an exposure limit at the 


lowest technologically feasible Jeve] that ah 
will not impair the viability of the indus- Ee 
tries regulated. In this case, after having ~ .- | 
determined that there is a causal connection ° . 

‘ between benzene and leukemia (a cancer of © 


the white blood cells), the Secretary set an 
exposure limit on airborne concentrations of 
benzene of one part benzene per million. 


post, at 2890, and respondents agree with this -. 
position, see Brief for Respondents, at 39: see 
also Currie, “OSHA 1976 Am.Bar Foundation . 
Research J. 1107, 1137, n. 151, the Government 
does not, see Brief for Federal Parties, at 58; 


- see also Berger & Riskin, “Economic and Tech. 


nological Feasibility in Regulating Toxic Sub- 
Stances under the Occupational Safety and 
Health Act,” 7 Ecol.L.Q. 285, 294 (1978)... 
There is no need for us to decide this issue in 
this case. his Ae. = 
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2850 
parts of air (1 ppm), regulated dermal and 
eye contact with solutions containing ben- 
zene, and imposed complex monitoring and 
“medical testing requirements on employers 
whose workplaces contain 0.5 ppm or more 
of benzene. 29 CFR § 1910.1028, 43 Fed. 


Reg. 5918 (Feb. 10, 1978), as amended, 43 
__ Fed.Reg. 27962 (June 27, 1978)... -*' 


* On pre-enforcement review_ pursuant to 
_ 29 U.S.C. § 655(f), the United States Court 
of Appeals for the Fifth Citcuit held the 
regulation invalid. 581 F.2d 493 (1978). 
The court concluded that OSHA? had ex- 
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_ bore ‘a reasonable relationship to the costs 


ceeded its standard-setting authority be- | 


cause it had not shown that the new ben- 
zene exposure limit was “reasonably neces- 
sary or appropriate to provide safe or 
healthful employment” as required by 


§ 3(8),? and because § 6(b)(5) does “not give . 


OSHA the unbridled discretion to adopt 
Standards designed to - create ‘absolutely 


- Reaching the two provisions together, the 
Fifth Circuit held that the Secretary was 
~ under a duty to determine whether the 
benefits expected from the new standard 


2. The Occupational Safety and Health Adminis- - 


tration (OSHA) is the administrative agency 
‘ within the Department of Labor that is respon- 


sible for promulgating and enforcing standards - 
es under the Act. In this opinion, we refer to the 


“Secretary,” “OSHA” and the “Agency” inter- 
’ changeably. Pep if ; 


‘3.. “The Act imposes on OSHA the obligation to 
enact only standards that are reasonably neces- 
Sary Or appropriate to provide safe or healthful 
workplaces. If a standard does not fit in this- 
definition, it is not one‘that OSHA is authorized 
to enact”. 58] F.2d, at 502. re 


4. “Although 29 U.S.C.A. § 655(b)(5) requires 
.the goal of attaining the highest degree of 
health and safety protection for the employee, 
" it does not give OSHA the unbridled discretion 


to adopt standards designed to create absolute. - 


ly risk-free workplaces regardless of cost. To 


the contrary, that section requires standards to 


~ be feasible, and it contains a number of prag- 
' Matic limitations in the form of specific kinds 
of information OSHA must consider in enacting 
Standards dealing with toxic materials. Those 
include ‘the best available evidence,’ ‘research, 
demonstrations, experiments, and such other 
information as may be appropriate,’ ‘the latest 
available scientific data in the field,” and ‘expe 
mence gained under this and other health and 


. , Tisk-free workplaces regardless of costs.""4 ; 


' ployment.” Unless and until such a finding © 


that it imposed. Id., at 503. The court 
noted that OSHA had made an estimate of 
the costs of compliance, but that the record 


lacked substantial evidence of any discerni- 
ble benefits. _ | oe 


ns : | 
(1] We agree with the Fifth Circuit’s 
holding that § 3(8) requires the Secretary to 
find, as a threshold matter, that the toxic 


substance in question Poses a significant 
health risk in the workplace and that a new, 


lower standard is therefore “reasonably ~ 
necessary or appropriate to provide safe or 


healthful employment and places of em- 


is made, it is not necessary to address the 
further question whether the Court of Ap- 
peals correctly held that there must be a 


reasonable correlation between costs and | 


benefits, or whether, as the Government 
argues, the Secretary is then required by 
§ &(bX5) to promulgate a standard that 


“goes as far as technologically and economi- 


he ep as | 


vis . oe ee - ; ° es 
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cally possible to eliminate the risk. z 


- Because this is an unusually important 
case of first impression, we have reviewed 


safety laws.’ ' Moreover, in standards dealing 


with toxic materials, just as with all other oc. - 


- cupational safety and health Standards, the 
conditions and other requirements imposed by 
the standard must be ‘reasonably nécessary or. 

‘appropnate to provide safe or healthful em- 
ployment and places of employment.’ 29 U.S. 
C.A. § 652(8).” 58) F.2d, at 502.. < 


: 4 - - 
5. “The lack of substantial evidence of discerna- 
ble_ benefits is highlighted when one considers 
that OSHA is unable to point to any empirical 
evidence documenting a leukemia risk at 10 
ppm even though that has been the permissible 


exposure limit since 3971. OSHA's assertion 


that benefits from reducing the permissible ex-- 
posure Lbmit from 10 ppm to 1 Ppm are likely to 
be appreciable, an, assumption based only on 
inferences drawn from studies involving much 
higher exposure levels rather than on studies 
involving these levels or sound staUistical pro- 


jJections from the high-level studies, does not - 


Satisfy the reasonably necessary requirement 
limiting OSHA's action. Aqua Slide requires 
OSHA to estimate the extent of expected bene- 
fits in order to determine whether those bene- 
fits bear a reasonable relationship to the stan- 
dard’s demonstrably high costs.” Id., at 503- 
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_ the record with Special care. Jp this opin. 


quence of their employment. The majority 
ion, we (1) describe the benzene Standard, : . 


manufacturing and laboratory Operations.¢ 
cece aaah, Benzene is a toxic Substance, Although 
> ; It could Conceivably cause harm to a Person 
E Die 58 5 a who SWallowed or touched it, the Principa]:-’ - 
Benzene is a familiar and important com- risk of harm comes from inhalation of ben 


Mospheric conditions, Approximately J] lungs ang is quickly absorbed into the blood. 
billion Pounds of benzene were produced in j i 


the United States in 1976. Ninety-four per- 


2 detergents, Pesticides, and deficiencies and diseases of the blood 


other organic chemicals. 43 Fed.Reg. at ing organs j 
5918. 


| ) | : 1 
The ‘entire Population of the United Industrial health %y 
States is €xposed to sma]] quantities of ben- aware that exposure 


1032. Over one million workers are subject benzene to Serious blood disorders had be- 


© OSHA's figures indicate that 795,099 service industry, 52,345 who w, 
Station employees have some heightened Cxpo- ~ 23.47) drivers who loaded benzene from those 
! terminals, 74,000 in oil and 84S production, 


Ue Study indicated that there were 25,000 ex. 
It is not clear from the record Or its explana- Posed workers in that industry. These figures 
tion of ¢ € permanent Standard how OSHA add up to 347,246 exposed employees—approx. 
arrived at the estimate of 629,000 exposed em. imately 282 000 less than the Overall estimate ; 
Ployees. © A's Consultant, Arthur D Little of 629,000 It is Possible that some of all of 
Ompany, estimated that there were 191,000 . these employees Work in the Other industries” fs a 
expos employees 30,000 o whom were ex- 7 briefly described in OSHA's explanation these : " 
Posed to PPm or more of benzene. Economic are primarily Small firms that Manufacture ad- | ark 8 
Impact Statement, Vol. 1, 7-1. In its explana. © hesives, Paint and ink Or that use benzene so}. aa if <a y 
- tion of the Permanent Standard OSHA Stated vents. 43 Fed Reg, at 5939. No estimate of x ce a ie 
that there Were 1,440 €xposed employees who the number of exposed employees in those ‘in- if ne SES 
Worked in benzene Plants, 98,000 in other pe. dustries or the aBEregate cost of compliance by te 
troleum refineries, 24, in coke Ovens, 4,000 those industries is B'ven either by OSHA or by ¥ ey 
'n light oj] Plants, 2 760 in the Petrochemical ' A. D. Little in its consulting report, Mee bs: 
id -m . 
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Massachusetts imposed a 35 ppm limitation 
on workplaces within its jurisdiction. In 
1969 the American National Standards In- 
stitute adopted a national consensus stan- 
dard of 10 ppm averaged over an eight-hour 
period with a ceiling concentration of 25 
ppm for 10-minute periods or a maximum 
peak concentration of 50 ppm. 43 Fed.Reg., 
at 5919. In 1971, after the Occupational 
. Health and Safety Act was passed, the Sec- 
retary adopted this consensus standard as 


were published indicating that workers ex- 
Posed to high concentrations of benzene 
"were subject to Significantly increased risk 
Of leukemia’ In a 1974 report recommend- 
ing @ permanent standard for benzene, the 
National Institute of Occupational Health 
. and Safety (NIOSH), OSHA’s research 
arm,!* noted that these studies raised the 
- “distinct possibility” that benzene caused 
leukemia. But, in light of the fact that all 


kemia and, if 
dangerous.!! 
_ Between }: 
were publish: 
view that kx 
least when « 
an August 1 
ommendatior 
dies provided 
connection b. 


Vol. I, Ex. 2 


the federal standard, pursuant to 29 U.S.C. 


§ 655{a).”)- 


As early as 1928 some health experts 
theorized that there might also be a connec- 


_ tion between benzene in the workplace and 


known cases had occurred at very high ex- 
posure levels, NIOSH declined to recom- 
mend a ‘change in the 10 ppm standard, 
which jt considered sufficient to protect 
against “nonmalignant, diseases. NIOSH 
Suggested that further studies were neces- 


that none o 
provided thi 
found Jackin 
NIOSH néve 
exposure lim 


* leukemia® In the late 1960’s and early sary to determine conclusively whether canicede 
"1970's a number of epidemiological studies there was a link between benzene and leu- Vol. 1, Ex. 2 
_- : a? ; , A ; - il OR, A Director of 
1. Section 6(a) of the Act, 29 U.S.C. § 655(a), ceming the effects of benzene exposure on NIOSH stat: 
Provides that ~ Ze -- ‘ Turkish shoemakers. -The workers in Dr. Ak- designed to } 
“Without regard to chapter 5 of Title 5 Orto. = soy’s studies used solvents containing large other health 
the other subsections of this section, the Secre- percentages of benzene and were constantly . further resev. 
tary shall, as soon as practicable during the exposed to high concentrations of benzene va- tablish adec 
period beginning with the effective Gate of this )pors (between 150 and 650 ppm) under poorly zene and le 

— chapter and ending two years after such date, 


by rule promulgate as an occupational safety or 
health standard any national consensus stan- 
dard, and any established Federal Standard, un- 


less he determines that the Promulgatian of 


“such a standard would not result in improved 
safety or health for specifically desjgnated em- 


ventilated and generally unhygienic conditions. 
See Aksoy, “Acute Leukemia Due to Chronic 
Exposure to Benzene,” 52 Am.J. of Medicine 
160 (1972), Vol. I, Ex. 2-29; Aksoy, “Benzene 
(Benzol): Its Toxicity and Effects on the Hema- 
topoietic System” (Monograph) (1970), Vol. II, 


12. Aksoy pi 


porting on ; 
uncovered a 
noted that a 
a solvent ha 


red Je: 

Ex. 2-55; Aksoy, “Leukemia in Shoe-Workers Ae a 

_Ployces. In the event of conflict among any Exposed Chronically to Benzene,” 44 Blood 837 SenePane: 
_ Standards, the Secretary shall promulgate the (1974), Vol. II, Ex. 2-53 (reporting on 26 shoe. (1976), Vol 
Standard which assures the greatest protection workers who had contracted leukemia from : 


of the safety or health of the affected employ- 
TS eS = 


‘In this case the Secretary complied with the 


1967 to 1973; this represented an incidence of 
13 per 100,000 rather than the 6 cases per 


decline in Je 
was no lon 


Vigliani & F 
, directive to choose the most protective stan- I90;000 see ee nopinally be expected). saa ed hy eg 
. Gard by Selecting the ANSI standard of }0 ppm, Dr. Enrico Vigliani also reported an excess : Vig iani, 'L 
rather than the 25 Ppm standard adopted by number of leukemia cases among Italian shoe- Exposure, : 

- the American Conference of Government In- makers exposed to glues containing a high per- 143 (1976), 
dustrial Hygienists. 43 Fed.Reg., at 5919, centage of benzene and workers in roltogravure Vigliani now 


8 See Delore & Borgamano, “Leucemie aigue 
. 8U Cours de I’intoxication benzenique. Sur !'or- 


plants who had been exposed over long penods 
of time to inks and solvents containing as much 


zene solven 
been expos 


igine toxique de certaines leucemies aigues et wi eh hata alone tga Sct Salen os oe < 
leurs Peiations avec les anemies ares Stout ee enone Tae A siabe 
J.Med. Lyon 227 : ion of that - le al ed Sane % : 
De ap acsis ia’ ne i ade Tis rps cal Leukemogenesis in Man, ta SaeSey guste ae: 
ve record. Vol. Il, Ex. 2-60. See also Hunter, 211 (1974), Vol I, Ex. 2-50. dies indicat 
"Ch . ee: oe : . 
The Clincal Elects," 21 dnd: & oscar 281 1- 29USC.§ 659(aX9) requires HEW to devel contacting 
(1939), Vol. 11 aie say ae fe ahead op “critena” dealing with toxic materials and heavily exp 
mia” =< ai sitn fact ee ne a hi sure to harmful physical agents that describe “expo- abe benze: 
Mitizens .- --.. lbs ecg a ; sure Jevels that are safe for various periods of Solvent Ex 
fe - ; 7. ro employment.” HEW's obligations under this - ber Worker 
- % Dr. Muzaffer Aksoy, a Turkish physicianwho ___ section have been delegated to NIOSH, 29 ee ee 
- _ testified at the hearing on the proposed ben- . ; 


zene standard, did a number Of studies con- 
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INDUSTRIAL UNION y, 


kemia and, if so, what exposure levels were 
dangerous." . 2 . a 

Between 1974 and 1976 additional] 
were published which tended to confirm the 
view that benzene can cause leukemia, at 
least when exposure levels are high.2 In 
an August 1976 revision of its earlier rec- 


Studies 


dies provided “conclusive” proof of a causal 
connection between benzene and leukemia. 
Voll Ex. 2-5. Although, it acknowledged 
that none of the intervening studies had 
provided the dose-response data it had 
found lacking two years earlier, id. at 9, 
NIOSH nevertheless recommended that the 
exposure limit be set low as possible. As a 


1}. See Criteria for a_ Recommended Stan- 
‘dard/Occupational Exposure to Benzene 74-75, 
Vol. I, Ex. 2-3. In response to a letter from the 
Director of the Office of Standards Division, 
NIOSH stated that its 10 Ppm standard was 
Gesigned to protect against Jeukemia, as well as 
other health risks, NIOSH noted, however, that 
further research was necessary in order to es- 
tablish adequate dose-response data for. ben- 

"zene and leukemia. Vol. XII, Ex. 32A, 32B. 


12. Aksoy published another study in 1976 re-* 
porting on an additional eight leukemia cases 
uncovered after 1973. In that article, he also 


a solvent had Jed to a decline ih the number of 
reported leukemia cases beginning in 1974. 
Aksoy, “Types of Leukemia in Chronic Ben- 
zene Poisoning,” 55 Acta Haematologica 65 
(1976), Vol. I, Ex. 2-30. Vigliani also noted a 
decline in leukemia cases in Italy after benzene 
was no longer used in glues and inks. See 
Vigliani & Forni, “Benzene and Leukemia,” 1] 
Environmental! Res. }22 (1976), Vol. 1, Ex. 2-15; - 
Vigliani, “Leukemia Associated with Benzene 
Exposure,” 27] Annals N. Y. Acad. of Sciences 
143 (1976), Vol. Il, Ex. 2-49. In the latter study 
Vigliani noted that in the Past 100% pure ben- 
zene solvents had been used and workers had 
been exposed on a Prolonged basis to concen- 
trations of 200-500 ppm, with peaks of up to 
1500 ppm. ‘ s a, Sena Conke 
A number of epidemiological studies were 
also done among American rubber workers 
during this period. Dr. A. J. McMichael’s stu- 
. dies indicated a nine-fold increase in the risk of 
contracting leukemia among workers who were 
heavily exposed in the 1940's and 1950's to . 
ure benzene used as a solvent. McMichael, 
“Solvent Exposure and Leukemia Among Rub- 
ber Workers: An Epidemiologic Study,” 17 J. 
of Occup.Med. 234, 238 (1975), Vol. II, Ex. 
2-37. See also Andjelkovic, Taulbee & Sym- 
_ Ons, “Mortality Experience of a Cohort of Rub- 


cote t,¥ 


iy es fs Meats Pint Ss Fare 
$300 EASON! A SiR 


ommendation, NIOSH Stated that these stu- . 


.. Sure limit be imposed for benzene.“ Vol. 


noted that a 1969 ban on the use of benzene as . 


aa : , | i 
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Cite as 100 S.cr 2844 (1980) . ~ =508 : : é 
result of this recommendation, OSHA con- - |i... 
tracted with a consulting firm to doa Study — |}: 


on the costs to industry of complying with 
the 10 ppm standard then in effect or, 
alternatively, “with whatever standard - 

, Would be the lowest feasible. Tr. 505-506, - 


i 
In October 1976 NIOSH sent’ another = _ |}- 
memorandum to OSHA, seeking accelera- °- | 
tion of the rulemaking process and “strong-, 
ly” recommending the issuance of an emer.’ 
gency temporary standard Pursuant to 29°. 
U.S.C. § 655{c) ¥ for benzene and two other 
chemicals believed to be’ carcinogens. . | 
NIOSH recommended that a 1 ppm expo 


ber Workers, 1964-1973," 18 J. of Occup.Med. ie 


. 387 (1976), Vol. 11, Ex. 2-57 (also indicating an 


excess mortality rate from Jeukemia among _ 
rubber workers). - ~ — Ly a a 


- 


13. Section 655(c) provides: ee, reed om 
_ “(1) The Secretary shall provide, without ree *. 
Bard to the requirements of chapter 5 of title 5, 

for an emergency temporary standard to take 

immediate effect upon publication in the Feder- 

al Register if he determines (A) that employees~ - * 

are exposed to grave danger from exposure to 

substances or agents determined to be toxic or 


physically harmful or from new hazards, and ae 
(B) that such emergency standard is necessary ~ re 


‘ 


oe. Of > aay Se a 
. —s_ 


ome Omg i 


to protect employees from such Cangeriis) 0 72 nee 
- (2) Such standard shall be ‘effective until . aetna 
superseded by a standard Promulgated in ac- Rate 


cordance with the procedures 
Paragraph (3) of this subsection. Z 
“(3) Upon publication of such standard in 
‘the Federal Register the Secretary shall com- 
mence a proceeding in accordance with subsec- | 
tion (b) of this section, and the standard as: 
published shall also serve as a Proposed rule ._ 
for the proceeding. The Secretary shall i 
“ promulgate a standard under this Paragraph no 
later than six months after Publication of the 
-emergency standard as provided in Paragraph ~ 
~ (2) of this Subsection.” “ ~ he Shae 


Prescnbed in _ |! 


o8 


A 
Nees ony LeU Spee okie Soe 
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14. At the hearing on the permanent standard : | 
NIOSH representatives testified that they had 5 5 
selected‘} ppm initially in connection with the 
issuance of a proposed standard for vinyl chlo- ' 


ride. In that proceeding they had discovered © 
that } ppm was approximately the lowest level 
detectable through the use of relatively unso- - 
phisticated monitoring instruments. With re | 
spect to benzene, they also thought that ] ppm by 
was an appropriate standard because any low- 
er standard might require the elimination of the 

~ small amounts of benzene (in some places ‘up - 
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Ex. 2. Apparently because of the 
NIOSH recommendation, OSHA asked its 
consultant to determine the cost of comply- 
ing with a 1 ppm standard instead of with 
the “minimum feasible” standard. Tr. 506_ 
507. It also issued voluntary guidelines for 
benzene, recommending that exposure ley- 
els be limited to 1 ppm on an 8-hour time- 
weighted average basis wherever possible. 


Vol. Wi, Ex: 2-44. ~ ° 


In the spring of 1976 NIOSH had selected 
two Pliofilm plants in St. Mary’s and Ak- 
ron, Ohio, for an epidemiological study of. 
the link between leukemia and benzene ex- 
posure. In April, 1977 NIOSH forwarded 
an interim report to OSHA indicating at 
least a five-fold increase in the expected 
incidence of leukemia for workers who had 


- been exposed to benzene at the two plants ~ 


from 1940 to 1949.5 The report submitted 


' 


to OSHA erroneously suggested that expo- 


sures in the two plants had gencrally been ” 


between zero and 15 ppm during the period 


. ¢ 
to 0.5 ppm) that are normally present in the 
atmosphere. Tr. 1142-1)43. NIOSH's recom- 
mendation was not based on any evaluation of 
the feasibility, either technological or econom- 
ic, of eliminating all exposures above 1 ppm. 
ar. 1156. ? 


1S. Seven fatalities from Jeukemia were discov- 
ered out of the 748 workers Surveyed. How- 
ever, Dr. Infante, who conducted the Study, . 
stated that his statistical techniques had proba-" 
bly underestimated the number of leukemia 
cases that had actually occurred. Tr. 747. The 
normal expected incidence of leukemia in such 


4 population would be 1.4. Vol. II, Ex. 2-5], at-- 
6. ars ey on , - 


a 


16. The authors’ Statement with respect to ex- 
posure levels was based on a 1946 report by 
“the Ohio Industria} Commission indicating that, 
after some new ventilation equipment had been | 
installed, exposures at the St. Mary's plant had 
been brought within “safe” limits, in most in- 
Slances ranging from zero to 10 to 15 ppm. 
Vol. Il, Ex. 2-5], at 3. As the authors later 
admitted,- the level considered “safe” in 1946 
was 100 ppm. Tr. 814-8]5. Moreover, only 
one of the seven workers who died of leukemia 
had begun working at St. Many’s after 1946. 
Five of the others had worked at the Akron 
Plant, which employed 310 of the 748 workers 
Surveyed. Tr. 2537-2538. A 1948 report by 
the same Commission indicated exposure levels 

. at the Akron planf of well over 100 ppm, with 
€xcursions in some areas up to 1000 ppm. Vol. 
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in question.* As a result of this new evi- 
dence and the continued prodding of 
NIOSH, Vol. I, Ex. 2-7, OSHA did issue an 
emergency standard effective May 21, 1977, 
reducing the benzene exposure limit from 


, 10 ppm to 1 ppm, the ceiling for exposures 


of up to 10 minutes from 25 ppm to 5 ppm, 
and eliminating the authority for peak con- 


centrations of 50 ppm. 42 Fed. Reg. 22516 


(May 3, 1977). In its explanation accompa- 
nying the emergency standard, OSHA stat- 
ed that benzene had been shown to cause 
leukemia at exposures below 25 ppm and 


that, in light of its consultant’s report, it - 


was feasible to reduce the exposure limit to 
1 ppm. 42 Fed.Reg., at 22517, 22521, - ~ 


-On May 19, 1977, the Court of Appeals 


for the Fifth Circuit entered a temporary 
restraining order preventing the emergency 


Standard from taking effect. Thereafter, 
OSHA abandoned Jits efforts to make the - 


emergency standard effective and instead 


issued a proposal for a permanent standard — 


rt XVII, Ex. 84A (App. A, Attach. F). Surveys 
-. taken in the intervening years, as well as testi- 
mony by St. Mary’s <mployees at the hearing 
on the proposed standard, Fe 3432-3437, indi- 
cated that both of the plants may have had 
relatively high exposures through the 1970's: 
Industry representatives argued at the hear- 

ing that this evidence indicated that the expo- 
sure levels had been very high, as they had 
been in the other epidemiological studies con- 


ducted in the past. See API post-hearing brief, . 
Vol. XXXI, Ex. 217-33, at 23-37. NIOSH wit- 


nesses, however, simply stated that actual ex- 
posure levels for the years in question could 
not be determined; they did agree, however, 
that their study should not be taken as proof of 
a five-fold increase in leukemia risk at 10-15 
ppm. Tr. 814-815. In its explanation of the 
permanent standard, OSHA agreed with the 
NIOSH witnesses that no dose-response rela- 


tionship: could be inferred from the Study: | 


“Comments at the hearing demonstrated that 
there were, area exposures during this study 
period exceeding these levels [10-15 Ppm], at 
times reaching values of hundreds of parts per 
million. Since no personal monitoring data are 
available, any conclusion regarding the actual 
individual time-weighted average exposure is 
speculative. Because of the lack of definitive 


exposure data, OSHA cannot derive any con- | 
Clusions linking the excess leukemia risk with . 


any specific exposure level.” 43 Fed.Reg., at 
5972. hes ae 
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: ay. "+ Cheas 100s.) 2844 (1989) - 
patterned almost ent; lishing such a leve] 
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any 7 ble.19 


Ppm, but 
ignificant health Ment at the time of 


: ence at all of a leukemia risk at 
» Grover 


10 ppm. 
€ important int was that there was no ~ 
renn, testified at the hearing, this formu- evidenernts fies Was not some risk, how> : 
ation of the issue to be considered by th ever small, at that level. The fact that 
Bency was consistent with OSHA’s gener HA did not ask for comments on wheth- 
al policy with “FeSpect to Carcinogengs,18 
enever a carcj 


© exposure mit is based on 
ndustries should exempt OSHA's established regulatory Policy, that in 
from compliance whether the Proposed com. the absence of a demonstrated 
Pliance Procedures ang labeling techniques M 


exist, and that the agency will oe 
Rees, pad ee Ait attempt to limit employee €xposure to the low- « : 
» 4nd whet er it was Casible to replace ben- est Jeve) feasibl..” Tr. 29- ee 4 
zene in solvents and other Products of Which it See also: : is te) ier Se st : 
constituted more than 1%, “es MR. WARREN Mr. Wrenn, in Promulgat- ress 
Fe Rtbee sr “3 arr “i 7 Sosna ing the emergency temporary, and Proposed bate 
: me clear ming tha permanent, benzene Standards, OSHA relies CY S 
had not Promulgated the Proposed standard j eavily, and ] am quoting from your testimony 
’ Fesponse to any new concem about the non. now, on the regulatory Policy that there is no ra 
Malignant effects of low-level] benzene expo- safe level for carcinogens at any—for any ex. : : 
Bure See Tr. 126-12 an Posed population, and the fact that leukemia I ee 
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“MR. Whee: Teen Fe Policy is to assume that none exists, and to 
ge ‘Fegulate accordingly.” Ty 48-49, - 
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Public hearings were held on the pro- 


_ posed standard, commencing on July 19, 
1977._ The final standard was issued on 
February 10, 1978. 43 Fed.Reg. 5918.21 In 
its fina] form, the benzene standard is de- 
signed to protect workers from whatever 


hazards are associated with low-level ben- - 


zene exposures by requiring employers to 
_monitor workplaces to determine the level 

of exposure, to provide medical examina- 

tions when the level rises above 0.5 ppm, 
‘and to institute whatever engineering or 
other controls are necessary to keep expo- 
- sures at or below 1 ppm. — 


In the standard as originally proposed by 

~ OSHA, the employer's duty to monitor, 
keep records and provide medical examina- 
tions arose whenever any benzene was 
‘present in a workplace covered by the 
rule. Because benzene is omnipresent in 
small quantities, NIOSH and the Presi- 
dent’s Council on Wage and Price Stability 
recommended the use of an “action level” 
to trigger monitoring and medical examina- 


or elaborate theories that one may make, and J 
think that the agency in its history and very 
likely its future regulatory policy, would, in the 
face of evidence demonstrating that a carcino- 
genic hazard does’exist or did exist, in this 
Particular set of circumstances, would be very 
reluctant to accept as the basis for its regula- 
tory decisions, a theoretical] argument that a 


‘safe level may, in fact, exist for a Particular | 


substance.” Tr. 5)-52. 

A NIOSH representative who testified later put 
it more succinctly, Stating that “. . . if 
benzene causes Jeukemia and if leukemia is a 


cancer, then exposure is almost moot.” Tr. 
mao07.;° - ~_ 


_ 


21. An amendment to the standard was promul- 
gated on June 27, 1978. 43 Fed.Reg. 27962. 
See n. 22, infra. oa? 


~ ¢ . 

22. - Apart from its exclusion of gasoline storage 
and distribution facilities (an exclusion retained 
in the final rule, see text, at n. 25, ‘infra ), the 

~ proposed rule also excluded from coverage 
work operations in which liquid mixtures con- 
taining one percent or less benzene were used. 
After a year this exclusion was to be narrowed 
lo operations where 0.1% benzene solutions 
were used. The rationale for the exclusion was 
that airbome exposures from such liquids 
would generally be within the ] ppm limit. 
However, testimony at the hearing on the pro- 
Posed rule indicated that there was no “consist- 
ent predictable relationship” between benzene 
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_ Posures are above the action level, but be- 
. low the 1 ppm exposure limit, employers are - 


ployees. Neither the concept of an action 


‘centrations of benzene above 1 ppm aver- 
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- 


tion requirements. Tr. 1030-1032; Vol. - 
XIV, Ex. 41-28. OSHA accepted this rec- 
ommendation, providing under the final 
standard that, if initial monitoring discloses 
benzene concentrations below 0.5 ppm aver-’ 
aged over an eight-hour work day, no fur- 
ther action is required unless there is a 
change in the company’s practices.3 If ex- 


_ 


required to monitor exposure levels on a. 
quarterly basis and to provide semiannual 
medical examinations for their exposed em- 


level, nor the specific level selected by 
OSHA, is challenged in this proceeding. 


Whenever initial ‘monitoring indicates - 
that employees are subject to airborne con- 


aged over an eight-hour workday, with-a 
ceiling of 5 ppm for any 15-minute period, 
employers’ are~ required to modify their 
plants or institute work practice controls to 
reduce exposures within permissible limits. 


content in a liquid and the resulting airborne _ 
exposure. Therefore, OSHA abandoned the 
- idea of a percentage exclusion for liquid ben- 
zene in its final standard. 43 Fed.Reg., at 5942. 


OSHA later reconsidered its position and, in ~ 
an amendment to the permanent standard, re- 
instated an exclusion for liquids, setting the . 
level at 0.5%, to be reduced to 0.1% after three 
years, 43 Fed.Reg. 27962 (June 27, 1978).. 


23. The exemption from the monitoring and 

, Medical testing portions of the standard for 
workplaces with benzene exposure levels be- 
low 0.5 ppm was not predicated on any finding - 
that regulation of such workplaces was not 
feasible. OSHA's consultant, Arthur D. Little 
Co., concluded that | ppm was a feasible ‘expo- 
sure limit even assuming that there was no 
action level (or, to put it another way, assum- 
ing Uhat the action level was zero). Rather, it 
was, as NIOSH witnesses stated, a practical 
decision based on a determination that, where 
benzene exposures are below 0.5 ppm, they will 
be unlikely ever to rise above the permissible 
exposure level of 1 ppm. NIOSH was also 
concerned that, in the absence of an action. 
level, employers who used sophisticated analyt- 
ical equipment might be required to-monitor 
and provide medical examinations simply be- . 
cause of the presence of benzene in the am-_ 
bient air. Tr. 1030-1032, 1133-1134. ; .. 


_ - 
Sai ee > 
VW. ELEY x08 


t 
Slt pe 


vy 
Re 
as 


: ~ 
Sym SAC Roney Or 
Ht Kt 8 
g . 
aé 
rg 


thee a ltd 


ae . 
- ’. ‘ 
-? C~ 


Leo 
C59 


Consistent v 
regulation d 
used if engi 
. nologically 
category ar 
monthly mo; 
Places remai 


nual medic. 
workers, pos 
“regulated i 
posure limit 
ployee traini 

The stand 
€xposure to 

- framed, the 


. _8kin or eye c 


‘ing, any be: 
Standard wa 
this prohibit 
taining less t 
years, that « 
liquids conti: 
The perm:z 
applicable t 
distribution, 


24. Indeed, i: 
OSHA state 
institute eng 
Stalling new 
controls are 
achieve com 
Tore be use 
OSHA's pre 
tions is base. 
rarely used | 
fortable, are 
therefore ca 
tective meas 


25." It is also 
involving 0. 
three years), 
dling of ben 
tems, except 
to provide c 
employee tr: 


26. Priortot 


concept, A. I 
costs for the 
as high as $- 
A. D. Little's 
cated that sc 


- erally expos: 


Vol. I, at 4-2 
panying the 
rule out re; 


dat eV, Cat NE 
py var a”, - ath halen 
; 2 a At 
™u oe ut baie het: 


' 


» VR ewe 

if Visdess 

} i i 2 oe 
ine ee? 

~ (agile a) he 4* 
. 


my Ver 
Tight 
iy ER. Oo€ f@s J ? 
(" ‘eg —. 
. : Lee 
he ’ 
! flee! 
Pe ‘ 
ae » 
é 
5 ° ¥ ®t 
a] Poe pr 
F i: res 
4 Ay» a i e 
alone i arelse 
ni ALw é ‘ f f 
arth wy mas 
a) ” 
i 
] 
j j ; 
7 
' 
ie 
; ® 
bi) i 
Pk ® 
i 
12 
) 
| Ee | 
‘ 
H ‘vi j 
‘4 
; 
y ’ r- we 
i 
° 
7 aL 
‘ 
ae 
~— ; er, 
» - 
Wi "2 
, 
a b% & 
1? P 
7 » 
s, ! : 
> Bey 
oe 
xy 
a 
Pg \s* 
o 


¢ >» 
is (Gv ia* 


mig a0 ons 
avs (a 2 ) saunas 
wl aed te ng 
wt? son Lalivesy © 


roc) ivr 7 
. s 6 Lidl eer aG tLe 


coil a - pag AT 


, 
a 


ere 


1 ie | yw beste 


rue 
dye ira 
so «i was or 


oid an amity 1 oa}! Bee 


Tune ot doug 


suru han apd “heres 
pad ee pfcilteah wate last hae 


} 


=r Sioned 2g 
31 i Nvcqe Gd, var ee 
. be Ce) 
~ dat a grtiials fl ARO 
rieiaew aine: %6 vag 
a9 Serdus Ne a: 7% aye » TAA 
ar ngs oe) SOis | Wi) 
ees “pov «baie (7, Wry 6 
if vast pep h We gee 
al yn ur 
‘ Pre @ ,ad? n H 
fi yd seve 
Cae | "we 
i 7 ? 
4 
A . 
: eoth< 
@' i a4 ° 
} oy afi) .? ‘ ps 
ei «Ae! pus 
® 1% ? ova! 
(Th "4 
v 4 si 
’ 
a 4 
cin Z a ing 
w “y © 
“6 + ta@ 
é bs nd! gt } 
mana Pal) » va A 
PT iiak pill ims 4 asm’ 
hel ) vay oat 
¥ iia vor GF { i oS 
un ; iu nye 5s 
ds eX fh gi) berpraed 


w giruentgnn eM 


“ojeh ia ow comers 
if Seog Baa 


pine of wuly \ we 
alee y lavtoo abt + 


iw. speared We 
wht gh Gpigroo sontqhow: 
in iA nAMO okecnsd oe 
iowa ete ton Hanne 
ites ah’ toe AN ah 
“tact ridin a | 16 seu wee — 
AL ¢ lem) “ ta aT 
ee 
4 VS (eR nude bedel 
a ie tock Ah aes Sa 
elf « 


fuem eo hq Gellgn aa s 
iS4) ap & oi abe§ ad 
a ak nian tena 

« ot io’ ree ni te ae oe 
ij +¢8 siamh pth Ae Aegdoceal ¢ 


“aiget 
e al) Swreayl@ lanier ll) § 
auliiwse @¢ ml @oo 


i « 

2. 
ue oad) Sella Pare 
7 -_ pu dd pues AOk 
oa snsehel i bak pope 
, “eq ents B ie td 


‘Type, eae are wi of 
eve’, ysBiat 2 areal We 


agewe wang ele a 
iesciates echoed a) 

adh J eva! 25 LA Ce tee poe 
limp rider Obs 


ayevren poy hetpine 
a> ered lini 

nes 
heeoria’ 4 0 lew ier ee t 
“Sevpihtae borbaind che el" oe 


ue ae wns 
paw eotiteees oti O1@ 


«et SE ee °° J 


. 


+A Mh he? 


“- ing. any benzene. 


> 


\ 


oe . i * Cite as 100 
Consistent with OSHA's genera] 


- used if engineering modifications are tech 
- Nologically feasible.u 
category are also 


ployee training Programs where necessary. 
The standard also places strict limits on 


Standard wags challenged, OSHA ‘Modified 
this prohibition by excluding liquids con- 
taining less than 0.5% benzene. Af ter three 

- years, that exclusion will be narrowed to 
liquids Containing less than 0.1% benzene. 
The permanent Standard is expressly in- 
applicable to the Storage, transportation, 


distribution, sale or use of gasoline or other 


24. Indeed, in its explanation of the Standard 
OSHA states that an employer is required to 
institute engineering controls (for example, in- 
Stalling new ventilation hoods) even if those 

i » by themselves, to 

Pirators must there- 

43 Fed. Rep., at 5952. 


involving 0.5% liquid benzene (0.1% after 
three years), sce n. ee Supra, and to the han- 


26. Prior to the introduction of the action level] 


- rally exposed to very low levels _of benzene. 
Vol. I, at 4-2). _ Still, in its explanation accom- 
Panying the permanent standard OSHA did not 
rule out regulation of this industry entirely, 
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Policy, the 
regulation does not allow respirators to be - 


~ Employers in this 


examinations to €x posed 
workers, post Signs in and restrict access to 
regulated areas" where the permissible ex- 
Posure limit is exceeded, and conduct em- 


PETROLEUM 2857 
S.Ct 2844 (1980) arpa . Prats 
fuels subsequent to discharge from bulk _ - 
_lerminals® Thj, exception is Particularly 
~ significant jn light of the fact that over 
795,000 gas Station employees, who are ex. 
Posed to an average of 102,700 gallons of 
‘ Zasoline (containing UP to 2% benzene) an-- - 
nually, are thus excluded from the protec- - 
tion of the standards wes = 


As Presently formulated, the benzene Ba 
Standard is an expensive way of providing - 


‘ 


capita] investments in engineering controls :. 
of approximately $266 million, first-year op- 
erating costs (for monitoring, medical test-- 


$187 million to $205 million and recurnng —- i 
annual costs of approximately $34 million? ° : 


pliance to Various industries indicate that mike 
only 35,000 employees would gain any bene : 

fit from the regulation in terms of a reduc- 
tion ir their exposure to benzene. Over 


at 5943, . 


monitoring, medical e ; Mi 
tors would, of course, be drastically reduced. a ar 


28. Three hundred of these employees work in © - * 


manufacturing plants. OSHA also estimated | 
that another 16,216’ workers (5,000 in petrole- 
um refineries, 1,104 in the Petrochemical indus- ; 
uy. 7,300 in bulk terminals, 312 in benzene 
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two-thirds of these workers (24,450) are em- 
ployed in the rubber manufacturing indus- 
try. Complance costs in that industry are 
_ estimated to be rather low, with no capital 
costs and initial operating expenses estimat- 
ed at only $34 million ($1390 per employee); 
recurring annual costs would also be rather. 
low, totalling less than $1 million. By con- 
trast, the segment of the petroleum refin- 
ing industry that produces benzene would 
be required to incur $24 million in capital 
costs and $600,000 in first-year operating 
expenses to provide additional protection 
for 300 workers ($82,000 per employee), 
while the petrochemical] industry would be 
required to incur $20.9 million in capita] 
costs and $1 million in initial operating ex- 
penses for the benefit of 552 employees 


($39,675 per employee).™ 43 Fed.Reg., at 


5936-5938. 


Although OSHA did not quantify the 
benefits to each category of worker in 
terms of decreased exposure to benzene, it 
appears from the economic impact study 
done at OSHA's direction that those bene- 
fits may be relatively small. Thus, al- 
though the current exposure limit-is 10 


ppm, the actual exposures outlined in that 


study are often considerably lower. For 


example, for the period 1970-1975 the pe-— 


Tochemical industry reported thal, out of a 
otal of 496 employces exposed to benzene, 


9. The high cost per employee in the latter two - 
industries is attributable to OSHA's policy of — 


‘requiring engineering controls rather than al- 
lowing respirators to be used to reduce expo- 
Sures to the permissible limit. The relatively 
low estimated cost per employee in the rubber 
industry is based on OSHA's assumption that 
other solvents and adhesives can be Substituted 
for those that contain benzene and that Capital 
‘Costs will therefore not be required, — 


. The other issue before us is whether the 
Court of Appeals correctly refused to enforce 
the dermal contact ban. Thai’ issue is dis- 
Cussed in Part IV, infra. | alps — 

In the court below respondents also chal- 
lenged the monitoring and medical testing re- 
quirements, arguing that certain industries 
should have been ‘totally exempt from them 
and that, as to other industries, the Agency had 
not demonstrated that all the requirements 
were reasonably necessary to ensure worker 
health and Safety. They also argued that 
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only 53 were exposed to levels between ] 
and 5 ppm and only seven (all at the same 
Plant) were exposed to between 5 and 10 
Ppm. Economic Impact Study, Vol. I, table 
4.2 See also tables 4.3-4.8 (indicating sam- 
ple exposure levels in various industries). 
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[2] The critical issue at this point in the 
litigation is whether the Court of Appeals ° 


was correct in refusing to enforce the 1 
Ppm exposure limit oh the ground that it 
Was not supported by appropriate find- 
ings.™ ay | 

[3] Any discussion of the 1 ppm expo- 
Sure limit must, of course, begin with the 
Agency's rationale for imposing that limit.3! 
The written explanation of the standard 
fills 184 pages of the printed appendix. 
Much of it is devoted to a discussion of the 
voluminous evidence of the adverse effects 
of exposure to benzene at levels of concen- 


"tration well above 10 ppm. This discussion 


demonstrates that there is ample justifica- 
tion for regulating occupational exposure to 
benzene and that the prior limit of 10 ppm, 
with a ceiling of 25 ppm (or a peak of 50 


Ppm) was reasonable. It does not, however, 


provide direct support for the Agency’s con- 


clusion that the limit should be reduced 


Trom 10 ppm.to 1 ppm. Sa: 
OSHA's requirement that the permissible expo- 

. Sure limit be met through engineering controls 
rather than through respirators was not rea- 
sonably necessary under the Act. Because it 


invalidated the 1 ppm exposure limit, the Fifth - 


Circuit had no occasion to deal with these is- 
sues, and they are not now before this Court. 


31. As we have often held, the validity of an 


~ agency's determination must be judged on the 
basis of the agency's stated reasons for making 
that determination. See SEC v. Chenery Corp., 
318 U.S. 80, 95, 63 S.Ct. 454, 462, 87 L.Ed. 626 
(“[A]n administrative order cannot be upheld 
unless the grounds upon which the agency act- 
ed in exercising its powers were those upon 
which ‘its action can be Sustained”); FPC v. 


Texaco, Inc., 417 U.S. 380, 397, 94 S.Ct. 2315, . 


2326, 41 L.Ed.2d 14]; FTC v. Sperry & Hutch- 
inson Co., 405 U.S, 233, 249, 92 S.Ct. 898, 907, 
31 L.Ed.2d 170. ~ . a aan 7 
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: : &., at 5924-5995 OSHA did not state 

_ that ee Pe besitos int ah Th however, that the nonmalignant effects of 

nonmalignant 'sorders, evidence yy nzene ae imine <0 
8 reduction in the level of red or white cells seonwe Justified a re 5 len ; 


or platelets jn the blood, could result from ee pple pega, tr Pans hea 
; ‘exposures of 2540 ppm. It then stated OSHA also noted some studies indicating ~ 
tively slight changes in normal blood values workers chronically exposed to concentra~ «i7- 
"_ Could result from exposures below 25 ppm tions of benzene “probably less than 25. 
~ and Perhaps below 10 Ppm. OSHA did not Ppm.” 3% However, the Agency took no de- 
attempt to make any estimate based on finitive Position as to what these ‘aberra-_ 
these studies of how significant the risk of — tions meant 
nonmalignant disease would be at expo- health effects and state 
Sures of 10 ppm or less 2 Rather, it stated tive dose-response relatio. 
' that because of the lack of data concerning established. Under t 
the linkage between low-level] exposures, 


’ 


chromosomal effects were’ categorized by - 
OSHA as an “adverse biological event of - 


Serious concern which ma se or reflect a 
time, OSHA did conclude, however, that es 


; : bd tential health risk and as such, must pe | ~~ 
= the Studies demonstrated that the current eee ee in the larger purview of adverse a 


i Z health effects associated with benzene.” 43 . fi i . 
ensure that no Single worker would Suffera ; ae ah eames: FOR Ry hs 
Bie ¥ a Fed.Reg., at 5932-5934. Sse ve SREB G 
nonmalignant blood disorder as a result of - Re Rs fet ee ae ite 
benzene exposure. Noting that ‘it is “cus- With respect to leukemia, evidence of an ~.. die: 
° ° “0 % ° ; k ALR tae 
tomary” to set a permissible exposure limit” Increased risk (i. e., a risk greater than that- eels 
by applying a safety factor of 10-100 to the borne by. the &eneral population) due to = eee 


lowest level at which adverse effects had benzene exposures at or below 10 ‘ppm was nie 
been observed, the Agency stated. that the even sketchier. Once OSHA acknowledged 
a - evidence Supported the conclusion that the that the NIOSH Study it had relied upon in . 
limit should be Set at a point “substantially Promulgating the emergency Standard did 
32. "As OSHA itself noted, some blood abnor- from “such estimates to de 


malities caused by benzene €xpOsure may not for low-level €xposures, 
_~ have any discernible health effects, while oth- 


ers may lead to Significant impairment and 34° OSHA did not invoke the’ automatic rule of 


rive a risk estimate 


"even death: 43 Fed.Reg.at592)..-. reducing exposures to the lowest limit feasible - 
tate Cu eee ees Pay Ae “yd "> that it applies to Cancer risks. Instead, the 
> Oe rae le . _ Secretary reasoned that prudent health Policy 
33. “A dose-response curve shows the relation- ; : nee 
: ship between dite €xposure Jevels and the © merely Fequired that the permissible exposure AS 
risk of cancer {or any other disease] associated limit be set } SoRaee sufficiently below Hien. 
ith th. = ; G Nl levels at which adverse effects have been ob- : 
ae rs Sigtoeihy i lates re ie Served to assure adequate protection for all ° 
-- Sure to higher levels iia ed ave MBNEr exposed employees.” 43 Fed.Reg., at 5925. 
isk, and exposure to lower levels is accompa- 


significant risk of harm or what safety factor en tbee * 


‘ did not discuss whether it was Possible to make 
&@ rough estimate, based on the more complete 


ofa e 


* epidemiological and animal studies Gone at” “38 white citing these studies, OSHA also noted -- 5. a! oe xe 
‘) higher exposure levels, of the significance of that other studies of similarly exposed workers Sneha sae 
a i the risks attributable to those levels, nor did it had not indicated any increased level of chro- s i z 

: discuss whether it was Possible to extrapolate mosome damage. oF os 
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‘not support its earlier view that benzene 
had been shown to cause leukemia at con- 
centrations below 25 ppm, see n. 12, supra, 
there was only one study that provided any 
evidence of such an increased risk. That 
study, conducted by the Dow Chemica] Co., 
uncovered three leukemia deaths, versus 0.2 
expected deaths, out of a population of 594 
workers; it appeared that the three work- 
ers had never been exposed to more than 2 
to 9 ppm of benzene. The authors of the 
study, however, concluded that it could not 
be viewed as proof of a relationship be< 
tween low-level benzene exposure and leu- 
kemia because all three workers had proba- 
bly been occupationally exposed to a num- 
ber of other potentially carcinogenic chemi- 
als at other points in their careers and 
because no leukemia deaths had been un- 
sovered among workers who had been ex- 
dosed to much higher levels of benzene. In 
ts explanation of the permanent standard, - 
SHA stated that the possibility that these 
hree leukemias had been caused by ben- 
£ne exposure could not be ruled out and 
hat the study, although not evidence of an 
nereased risk of leukemia at 10 ppm, was: 
herefore “consistent with the findings of 


hany studies that there is an excess leuke- ; 


nia risk among benzene .exposed employ- 
em 43 Fed.Reg., at 5928. The Agency 
made no finding that the Dow study, any 
ther empirical evidence or any opinion tes- 
mony demonstrated that exposure to ben- 
ne at or below the 10 ppm level had ever 


| fact caused leukemia. See 581 F.2d, at _ 


. “The evidence in the record conclusively es- 
tablishes that benzene is a human carcinogen. 
The determination of benzene’s leukemogenici- 
ly is derived from the evaluation of all the 
evidence in totality and is not based on any one 
Particular study. OSHA recognizes, as indi- 
cated above that individual reports vary consid- 
erably in quality, and that some investigations 
have Significant methodological deficiencies. 
While recognizing the strengths and weakness- 
Ss in individual Studies, OSHA nevertheless 
concludes that the benzene record as a whole 
early establishes a causal relationship be- 


ween benzene and leukemia." 43 Fed.Reg., at 


193). F 

In rejecting these Studies, OSHA stated that: 

Although the epidemiological method can pro- 

nde Strong evidence of a causal relationship 
v ~ 


? t 
Sg NOS hee 
yea 
un f 


503, where the Court of Appeals noted that 


OSHA was “unable to point to any empiri- 
cal evidence documenting a leukemia risk at 
10 ppmmeesn.: ed ties 


. In the end OSHA's rationale for lowering 


the permissible exposure limit to 1 ppm was 
based, not on any finding that leukemia has 
ever been caused by exposure to 10 ppm of 
benzene and that it will not be caused by 


exposure to 1 ppm, but rather on a series ‘of 


assumptions indicating that some leukemias 
might result from exposure to 10 ppm and 
that the number of cases might be reduced 
by reducing the exposure level to 1 ppm. 
In reaching that result, the Agency first 
unequivocally concluded that benzene ‘is a 
human carcinogen.® * Second, it concluded 
that industry had failed to prove that there 
is a safe threshold level of exposure to 
benzene below ‘which no excess leukemia 
cases would occur. In reaching this conclu- 


Aion OSHA rejected industry contentions 
‘that certain epidemiological studies indicat- 


ing no excess risk of leukemia among work- 
ers exposed at levels below 10 ppm were 


sufficient to establish that the threshold — 
level of safe exposure was at or above 10 © 


ppm.*” It also rejected an industry witness’ 
testimony that a dose-response curve could 
be constructed on the basis of the reported 
epidemiological studies and that this curve 
indicated that reducing the permissible ex- 
posure limit from 10 to 1 ppm would pre- 
vent at most one leukemia and one other 


cancer death every six years.¥ 

io i Mae 
between exposure and disease in the case of 
positive findings, it is by its very nature rela- 
tively crude and an insensitive measure.” _Af- 
ter noting a number of specific ways in which 


Such studies are often defective, the Agency | 


Stated that it is ‘%. - .~ OSHA's policy 
when evaluating negative studies, to hold them 
to a higher standard of methodological accufa- 
cy." 43 Fed.Reg., at 5931-5932. Viewing the 
industry studies in this light, OSHA concluded 
that each of them had sufficient methodological 
defects to make them unreliable indicators of 
the safety of low-level exposures to benzene. 


38. OSHA rejected this testimony in part be-~ © 


cause it believed the exposure data in the epi- 


demiological studies to be inadequate to formu- . 


late a dose-response curve. It also indicated 
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witnesses the Age 
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pp. 13-15, supra, n 
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; INDUSTRIAL UNION v. AMERICAN PETROLEUM 286] ae 
; : , __. Cle as 100 S.C 2844 (1980) . it oe es es i 
Third, the Agency applied its Standard molecule of a carcinogen like benzene. ie 
Policy with respect to carcinogens,® con- Brief for Federal Parties, at 18-1941 ae 


- cluding that, in the absence of definitive | _ Fourth, the Agency reiterated its view of” 
Proof of a safe level, it ‘must be assumed the Act, stating that it was required by 
that any level above zero presents some § 6&bX5) to set the Standard either at the 

. increased risk of cancer. As the Govern. evel that has been demonstrated to be safe 
_ment points out in its brief, there are a OF at the lowest leve] feasible, whichever is . 


- nee, ae higher. If.no safe level is established, as in 
number < sted andp ublic health SPe- this case, the Secretary's interpretation of 
cialists who subscribe to this view, theoriz- 44, Statute automatically leads to the selec- 
ing that a susceptible REOPemaY contract) (5057 an exposure limit that is the lowest 


cancer from the absorption of even one feasible. © Because of benzene’s importance 


- 
‘ 


> 


fi 


{ 


that even if the testimony was accepted—in- _ to benzene at low levels Poses a carcinogenic 
deed as long as there was any increase in the : risk to workers.” 43 Fed.Reg., at 5932. ° - 
risk of cancer—the agency was under an obli- 


Bation to “select the level of €xposure which is ) 4) The a aiies “one hit” theory is based on” v 


o 


or i 
fretd Ea Ge” oe 
od fe 


most Protective of exposed employees.” 43 ‘laboratory studies indicating that one molecule it ee 
Fed.Reg., at 594), . . of @ carcinogen May react in the test tube with Vey ae a 
39. In his dissenting opinion, Mr: Justice MAR. _ One _ molecule of DNA to produce a mutation. Ir BR 
SHALL states that the Agency did not rely ‘The theory is that, if this occurred in the hu- — ' ” Se Rosia 
“Dlindly on some draconian Carcinogen ‘poli, Man body, the mutated molecule could repli- ‘ ; eee 
cy’ in setting a permissible exposure limit for eae Daas a period of hohe and rps aes } oa 
nzene. int the lar = velop into a cancerous tumor. See s wt 
ene oe eee aati nies Proposed Rule on the Identification, Classifica- « 4 ain: * ~ 
nous record it compiled as evidence that it tion and Regulation of Toxic Substances Posing —. << BOR nd 
‘relied instead on the particular facts concer. - Sistine Ree eee Pepa 
ing benzene. - With all due respect, we disapree 48, t. 4, 1977). Indus fs > OC} hae 
. with Mr. Justice MARSHALL's Hiteroretatian witnesses challenged this theory, arguing that Bist. 
- Of the Agency's rationale for its decision. After . the presence of several different defense mech- ie Be a 
hearing the evidence, the Agency relied on the anisms in the human body make it unlikely that PLT COS 
Same policy view it had stated at the oOutset,see _ a person would actually contract cancer as a a 
PP. 13-15, supra, namely that, in the absence of - result of absorbing one carcinogenic molecule. ‘ hon 
clear evidence to the contrary, it must be as- Thus, the molecule might be detoxified before 2 tN 
" sumed that no safe level beh for exposure to reaching a critical site, damage to a DNA mole- : kee eo 
a Carcinogen. The Agency also reached the cule might be repaired, or a mutated DNA - a ‘hotel : 
entirely predictable conclusion that industry molecule might be destroyed by the body’s im- a ae fe s 
had not carried its concededly impossible bur- munological defenses before it could develop ‘ ees 
~ den, see n. 4), infra, of Proving that a safe level into a cancer. Tr. 2836. - | fi aaa 
_ Of exposure exists for benzene. As the Agency In light of the improbability of a person con: ‘ eS, oT A 
made clear later in its proposed generic cancer - tracting cancer as a result of a single hit, a =. iP} 1 aoe 
Policy, see n. 51, infra, it felt compelled to allow - number of the scientists testifying on both | i 33: es 
Beaesiry witnesses to go over the same ground sides of the issue agreed that every individual |. “Hel | SN eae 
in each regulation dealing with a pel RORen, “probably does have a threshold exposure limit fei § eect 
despite its policy view. The generic Policy, below which he or she will not contract cancer. e.g i Skee 
which has ner yet BUne “ave effect, hho specifi- See, e. g., Tr. 1179-1181. The problem, how- Ie ay detntet 
lly designed to eliminate oe duplication of ever, is that individual Susceptibility appears to ia , Rey 
effort oe PenORy foreclosing eu sity from vary greatly and there is at present no way to. © epee ae 
arguing that there Is a safe level for the Particu- calculate each and every person's threshold, 2 fats 
lar carcinogen being regulated. 42 Fed.Reg., Thus, even industry witnesses agreed that if “Aiea 
Sess «. - — the standard must ensure with absolute ae 5 Earn 
40. “As stated above, the Sitive studies on tainty that every single worker is protect “Sea 
"benzene demonstrate the ei relationship of from any ae a exposure BG. 
benzene to the induction of leukemia. Al- limit would suffice. r ee eo Poa 
though these Studies, for the most Part involve ne te ne -, Peo heat 
high exposure levels, it is OSHA's view that 42. “There is no doubt that benzene IS a Carcino- . Sees 
once the Carcinogenicity of a substance has gen and must, for the protection and safety of .- Bf ec. F 
been established qualitatively, any exposure. workers, be regulated as such. Given the ina- 3 Bies —- 
must be considered to be attended by risk when ~ ~ bility to demonstrate a threshold Or establish a ~ pesos 
. Considering any given Population. OSHA-- safe level, it is appropnate that ver pre- BP 
therefore believes that occupational exposure scribe that the permissible exposure to benzene meee 
ees Fe . 2 pegs 
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conomy, no one has ever suggested 
would be feasible to eliminate its use 
, or to try to limit exposures to the 
nounts Wat are omnipresent. Rath- 
Agency selected 1 ppm as a worka- 
sure level, see n. 14, supra, and then 
ned that compliance with that level 
hnologically feasible and that “the 
cimpact of. 7 . [compliance] 


be such as to threaten the financial]: 


of the affected firms or the general 


." 43 Fed.Reg., at 5939. It there. - 


d that 1 ppm was the minimum 
exposure level within the meaning 
(5) of the Act. 


, although the Agency did not re- 
s discussion of the pertinent legal 
to any duty to identify the antici- 
nefits of the new standard, it did 
that some benefits were likely to 
om reducing the exposure limit 


pm to 1 ppm. This conclusion was _ 


ain, not on evidence, but rather on 
nption that the risk of leukemia 
ase as exposure levels decrease. 
the Agency had found it impossi- 
struct a dose-response curve that 
dict with any accuracy the num- 


kemias that could be expected to — 


n exposures at 10 ppm, at 1 ppm, 
intermediate level, it nevertheless 


determine thé numbers of employees likely 


to be adversely affected by exposures of 10 

ppm, the Court of Appeals held this finding 
_ to be unsupported by the record. 581 F.2d, 

at 5034 _ - ; 


ide Tetis noteworthy that at no point in its 


lengthy explanation did the Agency quote 
.or even cite § 3(8) of the Act. It made no 
finding that any of the Provisions of the 
new standard were “reasonably necessary 
Or appropriate to provide safe or healthful 
employment and places of employment.” 
Nor did it allude to the possibility that any 


such finding might have been appropriate. 


ny USS), Pe It 
Our resolution of the issues in this case 

turns, to a large extent, on the meaning of 

and the relationship between § 3(8), which. 


_ defines a health and safety standard asa . 


standard that is “reasonably necessary and 
appropriate to provide safe or healthful em- 
ployment,” and § 6(b)(5), which directs the 
Secretary in promulgating a health and 
safety standard for toxic materials to “set 
the standard which. most adequately as- ° 


_ Sures, to the extent feasible, on the basis of 


the best available evidence, that no employ- . 
ee will suffer material impairment of 
health or functional capacity...” 


ed that the benefits of the pro- - _In the Government's view, § 3(8)'s defini- 


dard “are likely to be apprecia- 
3 Fed.Reg., at 5941. In light of 
‘y's disavowal of any ability to 


J to the lowest level feasible.” 43 
at 5932. i “me ° 


‘arlier point in its explanation, OSHA 


iS general agreement that benzene 
auses leukemia as well as other fatal 
f the bloodforming organs. In spite 
lainty of this conclusion, there does 
N adequate scientific basis for estab- 
Quantitative dose response relation- 
€N exposure to benzene and the in- 
leukemia and other blood diseases. 
lainty in both the actual magnitude 
d deaths and in the theory of extrap- 
mM existing data to the OSHA €xpo- 
Places the estimation of benefits on 
TS Of scientific knowledge.’ While 
*stimation of the number, of cancers 
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tion of the term “standard” has no legal. 
“significance or-at best mercly requires that 
a standard not be totally. irrational.- It 


to be prevented is highly uncertain, the evi- 
dence indicates that the number may be appre- 
ciable. There is general agreement that even in 
the absence of the ability to establish a ‘thresh- 
old" or ‘safe’ level for benzene and ‘other Carci- 
nogens, a dose response relationship is likely to 
exist, that is, exposure to higher doses carries. : 
with it a higher risk of cancer, and conversely, . 
exposure to Jower levels is accompanied by a 
reduced risk, even though a precise quantita- 
tive relationship cannot be established.” 43 | - 
Fed.Reg., at 5940. c yo 


44. The count did, however, hold that the Agen- 
cy’s other conclusions—that there is some risk 
of leukemia at 10 ppm and that the risk would 
decrease by decreasing the exposure limit to 1 
ppm—were supported by substantial evidence. 

” 581 F.2d, at 503.- = 
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takes the position that § 6 
ling and that it requires O 
gate a standard that eitho: 
lute assurance of safety for 
worker or that reduces e: 
lowest level feasible, The 
terprets “feasible” as mea) 
cally achievable at a cost 
impair the viability of the ir 
to the regulation. The-tesp 
representatives, on the ot} 
that the Court of Appeals 
holding that the “reasonab! 
appropriate” Janguage of § 
the feasibility requirement 
quires the Agency to qu: 
costs and the benefits of ; 
and to conclude that they a 


mensurate. 


[4] In our view, it is n 
decide whether either the 
industry is entirely correct. 
is clear that-§ 3(8) does apr 
nent standards promulgate: 
and that jt requires the S 
issuing any standard, to det 
reasonably necessary and 
remedy a significant risk of 
impairment. Only after th 


45. We cannot accept the arg 
is totally meaningless. The / 
Secretary to promulgate thr 
of standards—national con: 
permanent standards and ter 
cy standards. The only su 
given for two of these—nz 
Standards and permanent sta 
hazards not covered by § 6(b 
in § 3. While it is true th: 
“definitions,” that fact does ni 
nition of substantive content 
there would be no purpose in 
ical terms of the statute. 
definitions were ignored, th: 
Statutory critena at all to guid 
promulgating either national 
dards or permanent standard: 
dealing with toxic materials a 
ca] agents. We may not ex 
display perfect craftmanship, 
tic to assume that it intend: 
rection whatsoever to the Sec 


- gating most of his standards. 
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cal agents. 


display perfect craftmanship, 
tic to assume 


rection whatsoever to the Secr 
Bating most of his standards. 


The structure of the separate subsection de- 
Scribi 


appropriate” language 


quires the Agency 


costs and the benefits of a Proposed rule 
and to conclude that 


le they are roughly com- 


mensurate,. 7 


er the Government or 


es the Secretary, before 
Issuing any Standard, to determine that it is 


reasonably necessary and appropnate to 
remedy a significant risk of material health 


nent standards promu gated under the Act 
and that it requir ry, 


impairment. nly after the Secretary has 


t fact does not drain each defi- 


For otherwise,- 
NO purpose in defining the crit- 
Moreover, 


pect Congress to 
but it is uprealis- 
that it intended to give no di- 


etary in promul- 
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ng emergency temporary Standards, 29 


—- Cites 100 S.Ct. 2844 (1980) 
bX5) is control- | 
ling and that it requires OSHA to promul- 
T gives an abso- 
r each and every 


xposures to the 
The Government in- 


ary and 
of § 3(8), along with 
the feasibility requirement of § 6(bX5), re- 


to quantify both the 


has any substantive conten 
_Tequires OSHA to issue s 
reasonably calculated to 
more healthy work env 
Oral Arg. 18, 20, Apart 
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Mistances and harmf ul physical agents, the i 


Government takes an even more extreme 
position. Relying on § &(bX5)’s direction to 
set a standard “which most adequately as- 
sures... .° that no employee will suf- 
fer materia] impairment of health or func- 


. tional capacity,” the Government contends 


that the Secretary is required to impose 
standards that either guarantee workplaces 
that are free from any ‘risk of material 


_~ health impairment, however small, or that 


— do 80, so long as the cost is not great 


“come as close as possible to doing so with- 
out ruining entire industries. - als 
[5] If the purpose of the statute were to 


- eliminate completely and with absolute cer- 
tainty any risk of serious harm, we would 


| ~agree that it would be proper for the Secre- 


tary to interpret §§ 3(8) and 6(bX5) in this © well as to other types of permanent stan- 


_dards. For there is no reason why § 3(8)’s_ 


fashion. But We think it is clear that the 
statute was not designed to require employ- 
ers to provide absolutely risk-free workplac- 
es whenever it is technologically feasible to 


enough to destroy “an entire industry. 
Rather, both the language and structure of 
the Act, as well as its legislative history, 
indicate that it was intended to require the 
elimination, as far as feasible, of significant 
Tisks of harm: ~~ Ee ehyetle in ciorltaes: 


- 
. 


(6) By empowering the Secretary to 
promulgate standards that are “reasonably 
necessary or appropriate to provide safe or 
-Pealthful employment and places of em- 

loyment,” the Act implies that, before pro- 

ulgating any Standard, the Secretary 
ust make a finding that the workplaces in 
question are not safe. But “safe” is not the 
equivalent of “risk-free.” There are many 


Would still allow ‘the Agency to require’ the 
elimination of even insignificant risks at great 


Cost, so long as an entire industry's viability f 


Would not be jeopardized, 


47. Section 6(OXS) parallels § 6(a) in this re ek: _ ; i 
“+ 48. The rest of § 6(b)(5), while requiring the 


spect. Section 6(a) requires the Secretary, 


when faced with a choice between two national) . 


consensus Standards, to choose the more pro-- 
lective Standard, see note 7, supra. Just as 
6(a) does not Suggest that this more protec- 


tive Standard need not meet the definition of a 
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such as driving a car or even breathing city 
air—that entail some risk of accident or 
materia] health impairment; nevertheless, 
few people would consider these activities 


’ “unsafe.” Similarly, a workplace can hard- 


ly be considered “unsafe” unless it_threat- 
ens the workers with a significant risk of 
harm. j 


[7,8] Therefore, before he can promul- 
gate any permanent health or safety stan- 
dard, the Secretary is required to make a 
threshold finding that a Place of employ- 
ment is unsafe—in the sense that signifi- 
cant risks are present and can be eliminated 


"or lessened by a change in practices, This 


requirement applies to permanent stan- 
dards promulgated pursuant to § 6({b}5), as 


definition of a standard should not be 
deemed incorporated by reference into 


§ &bX5). The standards promulgated pur- . 

~ Suant to § &bX5) are just one species of the 
genus of standards governed by the basic. 

_fequirement. That section repeatedly uses 


the term “standard” without suggesting 


any exception from, or qualification of, the . 


general definition; on the contrary, its di- 
rects the Secretary to select “the standard” 
—that is to ‘say, one of various possible 
alternatives that satisfy the basic definition 
in § 3(8)—that is most protective? More’ 
over, requiring the Secretary to make-a 


'. threshold finding of significant risk is con- 


sistent with the-scope of the regulatory 
power granted to him by § &(bX5), which 
empowers the Secretary _to ‘promulgate 
standards, not for chemicals and physical 
agents generally, but for “toxic chemicals” 
and “harmful physical agents.” @ 


national consensus standard set forth in § 3(9), 
so § 6(6)(S) does not suggest that the most 
protective toxic material standard need not 
conform to the definition of a “standard” in 
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situations in which the risk was ‘unquestion- 


carding or spinning rooms in some Ameri- 


serious harm no matter how minute the ably significant. For example, the Senate ancy evs 3 
expwsure and no matler how many-experts Committee on Labor and Public Welfare =x posure to 
— ‘estified that they regarded the risk as in- noted that byssinosis, a disabling lung dis- shandard: 10 
significant. That conclusion would in turn ease caused by breathing cotton dust, af- Hife” (Em, 
‘Justify pervasive regulation limited only by fected as many as 30% of the workers in Cong., 2d Si 

. On the floor o 


. fact that there are literally thousands of -can cotton mills and that as many as 100, - ick questioned 
_| + substances used in the workplace that have 000 active or retired workers were then | - alg 

ae _been identified as carcinogens or suspect suffering from the disease. It also noted - = “How in thi 

carcinogens, the Government’s theory that statistics indicated that 20,000 out of live up to th 

would give OSHA power to impose enor- 50,000 workers who had performed insula- "about a pla 

mous costs that might produce little, if any, tion work were likely to die of asbestosis, ea eraat 1. 

- discernible benefit.S! Foch . lung cancer or mesothelyioma as a result oto ar the thought 

- If the Government was correct in arguing Pleath ing asbestos nbers: Another-exam. ~ - ort a 

; that neither § %(8) nor § BENS) vanities ple given of an occupational health hazard i ete : 
| - | that the risk from a toxic substance be slapould: be controlled by the: Act was ihe ee 
Ps ea ae ; : betanaphthylamine, a “chemical so toxic those for th 
_- | quantified sufficiently to enable the Secre- thal scutes Tat all istlik * pot have b 

tary to characterize it as significant in an ney cena ea ae Panel 
: the development of bladder cancer over a - : ; Probably t) 


| en way, oe Statute _ would ° period of years.” S.Rep.No.91-1282, at340 _. know?” Le 
ao e suc poe NeDINE delegation of legis- (91st Cong., 2d Sess), Legislative History, . _ He then offer: 
cox ae ih banight be unconstitu- _ Occupational Health and- Safety Act of ‘entire subsect 
i 3 uncer tne Court’s reasoning in 1970, pp. 143-144 (1971) (Comm. Print), U.S. the sponsors o 
Schechter Poultry Corp. v. United States, Code Cong. & Admin.News 1970 ‘pp. 5177 — Dominick revi 
295 U.S. 495, 539, 55 S.Ct. 837, 847, 79 L.Ed. BlSOgr ee ee eS of deleting th 
_ 1570, and Panama Refining Co. v. Ryan, 293 :! entirely, his ; 
" US. 388, 55 S.Ct. 241, 79 L.Ed. 446. (A application of - 


Moreover, Congress specifically amended : 
§ &bX5) to make it perfectly clear that it~ ~ 


construction of the Statute that avoids this A iP; ~  mials and ha 
. __ kind of open-ended grant should certainly coesinol requice we Bere prema on on ee 
Me favorad “2... 2. = ~~. Bate standards that would assure an abso- F . 52. In criticizi 
ee ie foo. Jutely’ risk-free workplace. Section 6(b)(5) | Dominick als: 
ee Of the initial Committee bill provided that aN ante 
“ts eae ry She vue . =. . : ie - tele a 
at ae . Peas ae ah Ciiceee rr tS “The Secretary in promulgating stan- apparently ae, 
“a [9] The legislative history also supports dards under this subsection, shall set the any hazards. 
ty and it wil! 


; the conclusion that Congress was concerned; standard which most adequately and fea- 
_ hot with absolute safety, but with the elimi. sibly assures, on the basis of the best 
nation of significant harm. The examples. available evidence, that no employee will 
of industrial hazards referred tointhecom-_ suffer any impairment of health or func- 


mittee hearings and debates all Involved tional capacity, or diminished life expect- |, 


ministration o 
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present time. 

of the autom< 
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set standards 
have any risk 
It is totally in 
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presenting evidence that there is little or -no 

risk associated with current exposure levels. - 

42 Fed.Reg., at 54154-54155, 54184. ~ 0. = 
The scope of the proposed regulation is indi- 

cated by the fact that NIOSH has published a 

list of 2,415 potential occupational carcinogens, 

NIOSH Suspected Carcinogens: A Subfile of 

the NIOSH Registry of Toxic Effects of Chemi- 


\ 
a) o OSHA's Proposed generic cancer policy, 42 
Fed Reg. 54148 (Oct. 4, 1977), indicates that 
this Possibility is not merely hypothetical. Un- 
der its Proposal, whenever there is a certajn 
Quantum of proof—either from animal experi- 
_ ments, or, less frequently, from epidemiological 
Studies—that a substance Causes Cancer at any 
Xposure level, an emergency temporary stan- . 


> dard would be promulgated immediately, re- cal Substances, HEW Pub. No. 77-149 (Dec. . ,. Hist at 123, 
quiring employers to provide monitoring and 1976). OSHA has tentatively concluded that z nae car 
‘ minick ma: 


269 of these substances have been proved to be 
carcinogens and therefore should be subject to 
full regulation. -See OSHA Press Release, - 
USDL 78-625 (July 14, 1978). ‘ eee 


_ Medical examinations and to reduce exposures 

~ _-to the lowest feasible level. A Proposed rule ~ 
of) would then be issued along the same lines, with 
. objecting employers effectively foreclosed from 
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Cite as 100 S.Ct 2844 (1980) ae04 


eH : impairment of health to- : 
th by suc “materia] Impairment. J, discussin 
; g this 
standard for the period of his working change, Senator Dominick noted that the 
‘ life (Emphasis Supplied ) S. 2193, 91st mmittee’s bill read as if @ standard had 
p pee _D°SS., at 40; Legis. ist, ats. assure that, no matter what anybody 
. 0 the floor of the Senate Senator Domin- as doing, the Standard would Protect him ~ 
< questioned the wisdom of this provision or the rest of his life against any foreseea- 
Stating 


at are we going te q ard,” he Stated, had not been intended by -~ 
rite oe = thevans eae the bill. Rather, he ex 
about a Place in ee aia plained that thes tention of the bill, ag. 
: ’'C€—Dperis ° : ; Re 
the thought that there may be mosqui- '™Plemented by the amen 


dment, was to. 
ut there are black flies Seles. the Secretary ; 


isconsin, Are we go- to use his best efforts ‘to 
ing to say that if employees get bitten by Promulgate the best available Standards 
those for the rest of their lives they will. _ and in so doing, - he should take 
not have been done an 


« Probably they will not be, bu 


t sentence of § &b\(5) > of his life might be ver 
entirely, his new 9 : 
application of that subse © consideration in establish =k | 
rials and harmful ing Standards.” Legis.Hist., at 502.503. Wet 
oR alee ; 


i), Senator “ thatc 


106 allay Senator 
SO made the following observa- Dominick's concer demonstrates that it did 
tions ; not intend the Slatute to achieve “clearly unat- 
“It is unrealistic to attempt, as this Section tainable goals.” ne 
4PParently does, to establish a utopia free from ae SC 3 iy igre 
any hazards. Absolute Safety is an IMPOSssibili- 53 Senator Dominick had also been concemed . | 
ty anid it will only Create confusion in the ad- that the Placement of the word “feasibly” Could - 
_ Ministration of this act for the Congress to set be read to require the Secretary to “ban all 
- Clearly unattainable goals” Legis.Hist., at 480. Occupations j 


“But J ask, Mr. Presj 
that language let us 
Strcetcar Conductor or 


absolute Protection might well be 
a bus conductor at the (0 prohibit the Occupation entirely.” Legis Hist. 
present time. How in the world, in the process at 366-367. In his final amendment, he at. 
- Of the automobile accidents that we have all tempted to cure this Problem by relocating the ~ 
uring a working day of any one driving a bus feasibility requirement, Changing “the Standard 
2 Or trolley car Or whatever it may be, can we -— which most adequately ang feasibly assures” to 
Set standards that will make sure he will not “the standard which most 
k have any risk to his Jif 


€ for the rest of his life? to the extent feasible.” 
54; ° Mr,_ Justice MARSHALL argues that Con. 
BTeSS could not have thought § 3(8) had any 
substantive meaning inasmuch as § 6(b)(5), as 
Oniginally Grafted, applied to‘al] Standards and 
Standards for toxic materials and 
harmful Physica] substances, However, as this 
legislative history indicates, it appears that the 
Omission of the words “toxic substances” and 


trying “to establish a utopia 
Zards."’ 


rN. fi We oe Ree eg? 
tat n:f afte Say wily oN he 
% » 40.09", 


ms 
od 7% ma @ 3; 
i : baa BY , yt ed Ot ere 453 w> Se 
nul, tod PY os fd Sep A PSOE) RMA Aa i SNS od ne 
* $4. Ties be NC ee WTS acta ERR PR 
oe bes chs otto Ss, R) ere We 
ce SS aM St ettndd. 


: . 
wR Te TS 


\ 

re 
o*. 

Aoecd ed: 


“yg pitayt a) daca’ “aa 
AY ga | 
aah 


melon Deny Py 


ee ee se 
gated rte" aq?’ as ive. janead ull 


a ts) ce oq 


Ls 


gesagt i us 

iQ bake iesestrin’t | 

anhalt a ty te RR itd: 
at 


apd beatiesy BAL buhay: . ‘ 


poi pert aaieiy oe ‘hay . 


iw trib al ame 
Ae. Ae 4) id oh rie oft. 


wa a ena <4, 69 
i) we 


gen edt [ae pared] 
» ae ya ee 
neewee HF eget 
onlie 2! va MM - 
gh tale viene niet gat aeegherns 
‘ye 40 : ‘iy a) Ne 
Pp. era er MOP ° 


if ey 


jie 


yay 
: a 4i% 
id ae SM 


ia nines if 
Lifer sai 


vie p's! OV ag? grt 


{9 ‘sa 
a ove, Ba Ys ooo A! wie fg LED 
af PY 7 >s Ive ae | vH ‘sgt cg 
ore’ (>) at rie) ‘ inl Lagi 
i. ik nt eae bet AS yt Teo © 
mo cn of Ihe oT oe 
on (6! ave lant fa 4, 9 
opal eel iarvs pars thi io ‘44h a 
alt } eye! Wee ad Ter shyaas?, oF 
4 : 
we % eau re sul whe 
a “al yaa tan 
rye 9 ep) ' AL ato ee 
4 epee 
a 4° 4 srr! Ga A 
ia weed © eh toy! 
ae ari * 
. i nyt | fi ‘i ® 
8 Pee at < 
d rh eal a) c¢ 
) y aie pita eer 
} ie ae neides 
a 164 al 3 PbL 
iV it otk ol ol hers 
ph Yar bay at Oe Air ool 
a) i Sie a) pot hy if 
oi ave = Aw ye! i 
* mero asl 


jAnwE'F 


ee paar ide O5ee 
eves» Heyyy! caret 
‘ited eet” abiov" <i te 


ne a a et beaate 
Pll om : ait) saree Que pees univod 
a te gt ek eee ‘guia Canter 


(sven 4 7 ey ee 


wn ona es ee 
Ar binge HLey wre 
- a 


| ody ogee 
awn vee 
ee ia ’ 


ee ie na bowito ott 
# oid wedi 


(th Rindhenit wader ems 
Jad eae a a Taew Ot 
vWAP nine? ‘ye 


‘i444, Mee oe : 
owes greet) wu whew \ 
a 
“ x ee 


sense sliatinenae 
jas of 2008 verge 


a 2368 - 


~ 


. 


1: Senator Williams, one of the sponsors of the 


‘' Committee bill, agreed with the interpreta- 
tion, and the amendment was adopted. . 


that the Dominick amendment simply 
~ means that the Secretary is not required to 


~ argues that § 6(bX5) still ires the Sec- 
retary to set standards that ensure that not 
even one employce will be subject to any 
nisk of serious harm—no matter how small 
that risk may be. This interpretation is at 
odds with Congress’ express recognition of 
the futility of trying to make all workplaces 
totally risk-free. Moreover, not even 


4 

4 j _ eliminate threats of insignificant harm; it 
} 
( 


a - OSHA follows this interpretation of . 


A § 6&bX5) to its logical conclusion. ° Thus, if 
; | OSHA is correct’ that the only no-risk level 
for Jeukemia due to benzene exposure is - 
__zeto and if its interpretation of § 6(b)5) is 
| correct, OSHA should have set the exposure 
; limit as close to zero as feasible. But 
i OSHA did not go about its task in that way. 
_ Rather, it began with a ] ppm level, select- 
1. ed at least in part to ensure that employers 
would not be required to eliminate benzene | 
| concentrations that -were little greater than 
=.’ _ the so-called “background” exposures expe- 


“harmful physical agents” from the Original 
4 - draft of § 6(b)(5) was entirely inadvertent. _As 
i _ + Senator Dominick noted, the Committee had 
: . always intended that subsection to apply only 
; to that limited category of substances. The 
reason that Congress drafted a special section 
‘. , for these substances was not, as Mr. Justice 
m MARSHALL Suggests, because it thought that 
}.. +> there was a need for special] protection in these 
{ , "| areas. Rather, it was because Congress recog- 
: ~ nized that there were special problems in regu- 
oe lating health risks as opposed to safety risks. 
. - Inthe latter case, the risks are generally imme- 
i ’ “ diate and obvious, while in the former, the risks 
fee _May not be evident until a worker has been 
exposed for long periods of time to Particular 
Substances. It was to ensure that the Secre- . 
tary took account of these long-term risks that 
Congress enacted § 6(0)(5). 7 ee 


55. Reply Brief, at 24-26. While it is ttue that 
some of Senator Dominick's comments were 

- _ oncerned with the relative unimportance of 
"Minor injuries (see his “fly” example quoted at 

. .P. 2867, supra), it is clear that he was also 
‘Concerned with the remote possibility of major 

- _. Injuries; see n. 52, Supra, . ne 
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ee In its reply brief the Government argues” 
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rienced by the population at large. See pn. 
14, supra. Then, despite suggestions by 
some labor unions that it was feasible for at 
least some industries to reduce exposureS to 
well below 1 ppm,“ OSHA decided to apply 
_the same limit to all, largely as a matter of 
administrative convenience. 43 Fed.Reg., 


at 5947, 


OSHA also deviated from its own inter- 
pretation of § 6(b)5) in adopting an action 
level of 0.5 ppm below which monitoring 
and medical examinations are not required. 
In light of OSHA’s cancer policy, it must. 
have assumed that. some employees would 
be at risk because of exposures below 0.5 
ppm. These employees would thus presum- 
ably benefit from medica] examinations,’ 
which might uncover any benzene-related . 


Problems. OSHA's consultant advised ‘the 
Agency that it was technologically and eco- 
nomically feasible to require that such ex- 
aminations be provided. Nevertheless, 
OSHA adopted an action level, largely be- 


cause the insignificant benefits of giving - 


such examinafions and performing the nec- 
essary monitoring did not justify the sub- 
stantial cost.§? sual 


- 


56. One union suggested a 0.5 ppm permissible ; 


exposure limit for oil refineries and a } ppm 
ceiling (rather than a time-weighted average) 
exposure for all other industries, with no use of 


‘an action level, Tr. 1250, 1257. Another want- 
‘ ‘ed a J ppm ceiling limit for all industnes, Tr. 


3376. - a ee ° 


.- 


57. “A need for an action level is also Suggested 
by the record evidence that some minimal ex- 
posure to benzene occurs Naturally from ani- 


mal and plant matter (Tr. 749-750; 759-760). - 


Naturally occurring benzene concentrations, it 
appears, may range from 0.02 to 15 parts per 
billion (Ex. 117, p. 4). Additionally, it was 
suggested by certain employers that their oper- 
-ations be exempted from the requirements of 


the standard because those operations involve .. 


only intermittent and low level exposures to 
benzene. The use of the action level concept 
should accommodate these concerns in all 
cases where exposures are indced extremely 
Jow since it substantially reduces the monitor: - 
ing of employees who are below the action 
Jevel and removes for these employees the re- 
: quirements for medical surveillance. At the 
same time, employees with significant overex- 
posure are afforded the full protection of the 
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- INDUSTRIAL UNION v. AMERICAN PETROLEUM - ~ | 2869 - 
<< ee ve Cite as 100 S.Cx 2844 (1980) tie’ OOS ae ae 
sce Te ~ OSHA's concessions to practicality in be. : ~ ae aD ti 
ws bY ginning with a PpM exposure limit and 


using an action level concept implicitly 
adopt an interpretation of the s 


risks.® Jt is entirely consistent with this 


o> 


in the standard-setting area to eliminating 
tion significant_risks of harm. 
ring 


Finally, with respect to the legislative 

. history, it is important to note that Con- 
gress repeatedly expressed its concern 
about allowing the Secretary to have too 
much power over American industry. 
Thus, Congress refused to give the Secre- 


sid tary the power to shut down plants unilat- 
*e erally because of an imminent danger, see 
oo Whirlpool Corp. v. Marshall, — US. = 
Ri 100 S.Ct. 883, 63 L.Ed.2d 154, and narrowly 
Jess, circumscribed the Secretary's power to issue 
bee temporary emergency standards. This ef- . 
ving fort by Congress to limit the Secretary’s 
ae power is not consistent with a view that the 
sub mere possibility that some employee some-’ 
Where in the country may confront some 

a risk of cancer is a sufficient basis for the - 
bh * “ i . ere 
>pm exercise of the Secretary’s power to require . 
age) the expenditure of hundreds of millions of 
de dollars to minimize that risk. ae 
ant. . j ' bey eee : oe 
Tr. “* standard” (Emphasis added.) 43 Fed.Reg., at -- 
aa 5942. ie eine SG ee 
Hed 58. The Government also states that it is 
cx: OSHA's policy to attempt to quantify benefits 
Ani wherever possible. While this is certainly a 
Wd). - reasonable position, it is not consistent with 
tt OSHA's own view of its duty under § 6(b)(5). 
per In light of the inconsistencies in OSHA's posi- 
as tion and the legislative history of the Act, we 
eT: decline to defer to the Agency’s interpretation. 

‘es . 59. In Florida Peach Growers Assn., Inc. v. 
iss Dept. of Labor, 489 F.2d 120, 130, and n. 16 

a (CAS 1974), the coun noted that Congress in- 

all tended to restrict the use of emergency stan- 

ely dards, which are promulgated without any no- 

uy. tice or hearing. It held that, in promulgating 

ng an emergency Standard, OSHA must find not 

the only a danger of exposure or even gome danger 

the from exposure, but a Brave danger from expo- 

ra. sure necessitating emergency action. Accord, 

he Dry Color Mfrs. Assn., Inc. v. Dept. of Labor, 


486 F.2d 98, 


100 (CA3 1973) (an emergency 
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3 tatute as - 
not requiring regulation of insignificant 


interpretation to hold that the Act also - 
requires the Agency to limit its endeavors | 


-. We disagree. As we read the statute, the - 


ast more likely than not that long-term 3 
exposure to 10 ppm of benzene presents a .:: 


significant risk of material health impair- ieee 


60. As noted above, OSHA acknowledged that. 


. 


Given the conclusion ‘that the Act empow- 
ers the Secretary to promulgate health and - 
safety standards only where a significant | 
risk of harm exists, the critical issue be- 

comes how to define and allocate the bur-. 
den of proving the significance of the risk 
in @ case such as this, where scientific 
knowledge is imperfect and the precise 
guantification of risks is therefore impossi-. 
ble. The Agency's position ‘is that there is. 
substantial evidence in the record to sup- 
port its conclusion that there is no absolute- 
ly safe level for a carcinogen and that. 
therefore, the burden is properly on indus- 
try to prove, apparently beyond a shadow | 
of a doubt, that there is a safe level for 
benzene exposure. __The Agency argues 
that, because of the uncertainties in this. 
area, any other approach would render it = 
helpless, forcing it to wait for the leukemia 
deaths that it believes are likely to occur 
before taking any regulatory action. 


_ 


burden was on the A ency to show, on the ... fi: 
basis of substantia] evidence, that it is at . ines 


e 


prs: 


ment. Ordinan] 


y, it is the proponent of a e 
rule or order who has the burden of proof in - 
administrative "proceedings. See 5 U.S.C. _! 
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Standard must be supported 
more than a possibility that 
cause Cancer in man).-— Poe h 


Congress also carefully circumscribed the. 
Secretary’s enforcement powers by creating a 
new, independent board to handle appeals from 
citations issued by the Secretary for noncom- ‘- 
pliance with health and safety standards. See 
29 U.S.C. §§ 659-661, pt 
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there was no empirical evidence to Support the 
conclusion that there was any risk whatsoever 
of deaths due to exposures at 10 Ppm. What 
OSHA relied upon was a theory that, because 
leukemia deaths had occurred at much higher |~ 
exposures, some (although fewer) were also- “s 
likely to occur at relatively low exposures. The 
Court of Appeals specifically held that its con- — 
clusion that the number was “likely” to be 
appreciable was unsupported by the record. abe 
See p. 2862, supra” . ir Sheek 
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§ 556d). In some cases involving toxic 
substances, Congress has shifted the burden 
of proving that a particular substance is - 
safe onto the party opposing the proposed 
rule! The fact that Congress did not fol- 
’ Jow this course in enacting OSHA indicates 
that it intended the Agency to bear the 
. norma] burden of establishing the need for 
& proposed Standard. agrees : a lage 

In this case OSHA did not even attempt’ 
to carry its burden of proof. The closest it 


100 SUPREME COURT REPORTER 


came to making a finding that benzene 


presented a significant risk of harm in the 
workplace was its statement that the bene- 
fits to be derived from lowering the permis- 
sible exposure level from 10 to 1 ppm were 
“likely” to be “appreciable.”. The Court of 
Appeals held that this finding was not _sup- 
ported by substantial evidence. Of greater 


While the Infante study involved higher 
exposures then those currently encoun- 


‘tered, the incidence rates found by In- > 


_ fante, together with the numerous other 


cases reported in the literature of ben- - 


zene Jeukemia and other fatal blood dis- 
eases, makes it difficult for OSHA to rely 
on the [witness’] hypothesis to assure that 
statutorily mandated protection for em- 
Ployees. In any event, due to the fact 
that there is no safe level of exposure to 
benzene and that it is impossible to pre- 
' cisely quantify the anticipated benefits, 
OSHA must select the level of exposure 
which is most protective of exposed em- 
Ployees.” 43 Fed.Reg., at 5941. . 


There are three possible interpretations of | 


OSHA's stated reason for rejecting the wit- 
ness’ testimony: (1) OSHA considered it 


importance, even if it were supported by _ probable that a greater number of lives 


substantial evidence, such a finding would 
not be sufficient to satisfy the Agency's. 
obligations under the Acti. ho 
The inadequacy of the Agency’s findings 
can perhaps be illustrated best by its rejec- 
tion of industry testimony that a dose-re- 
sponse curve can be formulated on the basis 
‘of current epidemiological evidence ‘and 
that, even under the most conservative ex-’ 
trapolation theory, current exposure levels 
would cause at most two deaths out of a 
“population of about 30,000 workers every 
six years. See n. 38, supra. In rejecting 
this testimony, OSHA made the following 
statement: - pe eee it Selene mn he | 
“In the face of the record evidence of 
numerous actual deaths attributable to 
benzene-induced leukemia and other fatal 
blood diseases, OSHA is unwilling to rely 
on the hypothesis that at most two can-. 
cers every six years would be prevented 
by the proposed standard. By way 
example, the Infante Study disclosed sev- 
en excess leukemia deaths in a population 
of about 600 people over a 25-year period. 
61. Sce Environmental Defense Fund, Inc. v. 
_ EPA 179 U.S.App.D.C. 43, 548 F.2d 998, 1004, 
1012-1018 (1977), cert. denied, 43) U.S. 925, 97 
S.Ct. 2199, 53 L-Ed.24 239, where the court 


rejected the argument that the EPA has the 
burden of proving that a pesticide is unsafe in 


> 


would be saved by lowering the standard 
from 10 ppm; (2) OSHA thought that sav- 


~ ing two lives every six years in a work force 


of 30,000 persons is ‘a significant savings 
that makes it reasonable and appropriate to 
adopt a new standard; or (3) even if the 
small number is not significant and even if 
the savings may be even smaller, the Agen- 
cy nevertheless believed it had a‘statutory 


duty to select the level of exposure that is. - 


most protective of the exposed employees if 
it is economically and technologically feasi- 
ble to do so. Even if the Secretary did not 
intend to rely entirely on this third theory, 
his construction of the statute’ would make 


it proper for him to do. so. Moreover, he . ° 


made no express findings of fact that would 
Support his 1 ppm standard on. any less 
drastic theory. Under these circumstances, 
we can hardly agree with the Government 
that OSHA discharged its duty under the 
Actiun | 


tions, imposing a burden on the Agency of 
demonstrating a significant risk of harm 


" order.to suspend its registration under the Fed-- 


eral Insecticide, Fungicide and Rodenticide Act. 
The court noted that Congress had deliberately 
- Shifted the ordinary burden of proof under the 


. . APA; requiring manufacturers to establish the’ 


continued safety of their products. 
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sider the risk significant and take appropri- 
“ate steps to decrease or eliminate it.. Al- 
- -_ though the Agency has no duty to calculate - 
the exact Probability of harm, it does have 
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jt should also be noted that, in setting a 
- permissible exposure level in reliance on 
less-than-perfect methods, OSHA would 
have the benefit of a backstop in the form , 
of monitoring and medical testing. Thus, if © 
OSHA properly determined that the per- 


-missible exposure limit should be set at 5 


ppm, it could still require monitoring and 
medical testing for employees exposed to 
lower levels. By doing so, it could keep a 


‘constant check on the validity of the as- 
“sumptions made in developing the permissi- 


ble exposure limit, giving it a sound eviden~ 
tiary basis for decreasing the limit if it was 
initially set too high. Moreover, in this, 
way it could ensure that workers who were 
unusually susceptible to benzene could be 


‘“ removed from exposure before they had 


: suffered any permanent damage. 


4 


dard or to weigh those benefits against the 
projected costs. © — 2 

In other proceedings, the Agency has hid: a 

. good deal of data from animal experiments on 

_ which it could base a conclusion on the signifi- 

. cance of the risk. For example, the record on 

_ the vinyl chloride standard indicated that a 


” significant number of animals had developed - 


tumors of the liver, lung and skin when they 
_were exposed to 50 ppm of vinyl chlonde over 
a period of 11 months. One hundred out of 200 
‘animals died during that period. 39 Fed.Reg. 
35890, 35891 (Oct 4, 
1974 standard regulating 14 carcinogens, . 
OSHA found that one of the substances had 
caused lung cancer in mice or rats at 1] ppm 
and even 0.1 ppm, while another had caused 
- tumors in 80% of the animals subjected to high 
_ doses. 39 Fed.Reg. 3756, 3757 (Jan. 29, 1974), 
upheld in Synthetic Organic Chemical Mfrs. 
_ Assn. v. Brennan, 503 F.2d 1155 (CA3 1974), 
cert. denied, 420 U.S. 973, 95 S.Ct. 1396, 
LEd.2d 653, and 506 F.2d 385 (CA3-1974), cert. 
denied, 423 U.S. 830, 96 S.Ct. 50, 46 L.Ed.2d 48. 
In this case the Agency did not have the 
benefit of anima! studies, because scientists 
have been unable as yet to induce leukemia in 
experimental animals as a result of benzene 
“exposure. It did, however, have a fair amount 
of epidemiological evidence, including both 
positive and negative studies. Although the 
Agency stated that this evidence was insuffi- 
“cient to construct a precise correlation between 
exposure levels and cancer risks, it would at 
least be helpful in determining whether it is 
more likely than not that there is a ees 
risk atl]0 ppm. => 
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1977). Similarly, in a — 
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Because our review of this case has in- 
volved a more detailed examination of the 


record than is customary, it must be empha- - 


sized that we have neither made any factu- 


al determinations of our own, nor have we — 


rejected any factual] findings made by the 


‘Secretary. We express no opinion on what 


factual findings this record might support, 
either on the basis of empirical evidence or 
on the basis of expert testimony; nor do we 
express any opinion on the more difficult 
question of what factual determinations 
would warrant a conclusion that significant 
risks are present which make promulgation 
of a new standard reasonably necessary or 
appropriate. The standard must, of course, 
be supported by the findings actually made 


‘by the Secretary, not merely by findings 


that we believe he might have made. 


65. See GAF Corp. v. OSHRC, 183 U.S.App.D.C. 


* 20, 561 F.2d 913 (1977), where the Court up- 
held the asbestos standard insofar as it re- 
quired employers to provide medical examina- 
tions for employees exposed to any asbestos 

, fibers, even if they were exposed to concentra- 
tions below the permissible exposure limit. 


The  Fespondent industry Tepresentatives 


have never disputed OSHA's power to require ~, 


monitoring and medical examinations in gener- 


al, although they did object to some of the . 


specific requirements imposed in this case. 
See n. 30, supra. Because of our disposition of 
the case, we have no occasion to pass on these 
specific objections or to determine what cost- 
benefit considerations, if any, should govern 
_ the Agency’ s imposition of such peat ements: 


66. This is precisely | the type of informeton: 
gathering function that Congress had in mind 
when it enacted § 6(b)(7), which empowers the 
Secretary to require medical examinations to 
be furnished to employees exposed to certain 
hazards and potential hazards “in order to 
most effectively determine whether the health 


‘of such employees is adversely affected by 


such exposure.” See Legis.Hist., p. ied: 


67. In its explanation of the final Evndsed 
OSHA noted that there was some testimony 


that bload abnormalities would disappear after - 


exposure had ceased. 43 Fed. Reg. 5946. 


Again, however, OSHA refused to rely on the 
hypothesis that this would always occur. Yet, 
- in requiring medical examinations of employees. 
exposed to between 0.5 ppm and | ppm, OSHA 
was essentially providing itself with the same 
kind of backstop: . . 
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INDUSTRIAL UNION v. AMERICAN 
or nd Fae me gs Cite as 100 S.CL 2844 (1980) 
| [10] In this case the record’ makes it 

E ‘perfectly clear that the Secretary relieg ' argued that they should not 
Squarely on a specia) policy for carcinogens monitor workplaces simply because they = |! 
that imposed the burden on industry of handled petroleum-based Products in which - 
Proving the existence of a safe level of nzene is an unavoidable contaminant. . 
exposure, thereby avoiding the Secre once: 


PETROLEUM - 2873_ 


aay ect ’s Others concerned with the dermal contact. Hs ge 
ae threshold responsibility of establishing the ban made similar arguments. In particular. - ae © a 
- need for more stringent standards. -In 50 tire manufacturers argued that it was im- i g ae 
; _~. Interpreting his Statutory authority, the possible for them to comply with the ban 7. i} re 
-- Secretary exceeded his Power. . because gloves cannot be Worn during cer- gis eget 
Sebatc'’: ‘hd See: tain tire-building Operations ‘in which sol- - eRe e 
6 Beet a) - uae ‘ ake - Vents are used and Solvents containing ab- Y i{ 3 es 
pe aenont the administrative proceed. Solutely no benzene are not commercially bhy Hees * 
ings, the dermal contact issue received rela- available. .- ‘ a ae, Reena 
tively little attention. In its proposed rule ; is ee died ee ae eet 
t Pe BS Se es 
OSHA recommended a total ban on skin - onsite of these ee elite ee cs oe Vane : 
and eye contact with liquid benzene on the anies Of hearings Ee ed re fp aie! 
: ; i aja ce tase ; amendment to the rule, reinstating the per-- _— has Cette 
basis of its Policy that “in dealing with a - : tas ‘ 20 pesky 
Ate : : : centage exclusion, but lowering it from the is pa 
~ Sareinogen, all potential routes of exposure d1% 00.5%. The A tear: fy 
: (ie, inhalation, ingestion, and skin absorp- . . Propose - ee she Agency did, how- 


A ea? feas;.. Ver, providé for a three-year Brace period — 
ae ieee peat ag na Piaget before the exclusion dropped to 0.1%, rather - 
a ere Nee ey - than the one year that had originally béen: 
Ittle Opposition to this requirement at the proposed. Tp explaining its atnendment, 
ae ee Piven ee he ae 2P ie eae OSHA reiterated its policy with respect to- 
P ete tte carcinogens, Stating that, because there is. 
from both the permissible exposure level] no absolutely safe level for NR type of - 
and the derma] contact ban work operations exposure, exposures by Whatever’ route =. * 
. involving Nquid mixtures kale must be fe to the extent feasible. “For. - 
(and lag fray head OTe) as less Pgpane, airborne €xposures, a zero permissible expo- e 
In its final standard, however, OSHA: sure limit had not been feasible. However, - 
“eliminated the percentage exclusion for lig- jn ‘Most industries a ban on any dermal” 
uid benzene, on the ground that there was - contact was feasible since compliance could ~ 
no Predictable correlation“ between the per- 


be achieved simply by the use of protective _ ey Baa « 
ceptage of benzene in a liquid and the aire clothing, such as impermeable gloves. The - iv} : 1 ras ba 
". .borne exposure arising from it.. See n. 18, Agency recognized that the dermal contact — vKt rs Py = 
-_ Supra. Although the extent to which liquid ban could Present a problem for tire manu- pa ae Pi tsEaC 
~ benzene is absor bed through the skin is facturers, but stated that the percentage -~ | c tae 
concededly unknown, OSHA also refused to exclusion would alleviate the problem, be- - nod Mee 
- €xempt any liquids, no matter how little é 


cause solvents containing 0.5% or less ben- 
benzene they contained, from the ban on zene were available in sufficient quantities. 
dermal contact. In support of this position Although it noted that solvents containing ae 
it stated that there was no evidence to 0.1% or less benzene were not then available oh eh 
“suggest that the absorption rate depends in quantity, the Agency stated that a three- ~_ 

. On the amount of benzene Present in the 


year grace period would be sufficient to Tk 
liquid.” 43 Fed.Reg., at 5948-5949. - “allow time for increased production of soleg ok Ae 
. After the permanent Standard was pro- vents containing lower amounts of benzene ~ * tesa 
mulgated, OSHA received a number of re. 


and for development and evaluation of aJ- __- . i : 
quests from various industries that the per- ternative methods of compliance with the. . = he 
centage ‘exclusion for liquids containing standard’s dermal Provision.” 43 Fed.Reg., ~ > teh 
' §mall amounts of benzene be reinstated. at 27968-27969, ; Pk 


. F 
es Pent ands, 
th~ hw, “eet O14 


Tete 9 


Ve od ; 


, 
SYAt aah 
ieyeas ; 
ech My we es ! 
tt Ace 
i hae 
} iY, af i Te \d 
ate yee pe oo 7, 
© gt ih 
bs ye fe ae. Fa 4 ts Aga, 
- al Th, , fe See. ae 
TE Aor ea 


Mop Ae Pee: oe. . 
‘ OS OD oper faite 


> 


6G ; Wh ARG Mr tee ae st og Ts 
See ive eee “Tes, BP tee We, | ed Bey 2. Ser¢ 4.0% AR Pay of ° 
meet snare Pe SE wie a PE RAEN BLT EPA PS Ma rer 


MaDe as 


ents wivaonert Heo 

* : i 

ace unsaler arva le om : aoe ) 
Leet or hice Yas Oe 

i eesee? 100) haw 
Daw Angee) ute 

Jrgnyn air vr dan eva’ 


rT a oe 


‘et (aloo aati & taael ay 


uk /Ananil wii | Hina ot cae el qiides! nd 
ppt Fey her i spat it ttre hae | i sa" ogi 
jel wt ye ean ead inh - apes 
“ee , oalig-as oe V1 wy og! 
7 ak ie Laie tee Sar en, suenios wil 


- . ie. & ‘> Wee ? 
fais é a » eS 


ahi! 5 Tieie e6 


; pf 
nN i ai’ - : ie OT in. 7 ] & agl viyhw jeanne 
; hii / ST raf e gine y ar os jada cule oll 7 
| - ‘ e- é i r ; 7 us = " ‘ + ay » a St ie! Teiveg im 
ro att POON aya bow Ae 
| Aes TCL Sere ad Cethant od [tunel 
j , { uilew 4H ee aw whe Mi, es ywliet fu 
ry” : | th ae vi is i) oS piibagye ty 
' } 1 ity r ' a aL "1 4 ‘i ' ¢ | scl? ed 
> , P, ; af 9 F 1 ipl pe | vit 


sat | ‘. nee 4 ‘ wid ; weg we ited 
; : neha ia rod Dele a_i 
° ae a yl 2 Babe eu ALA bight rer 

Wade HL. Pee ; wy (PED 200% we Ty" 
: ' : LAS eens ae ( tiene eal ja 
. Orie a ; ; wolves yells oy ods bet 
D . | 4) ned? Lnvety Wl OG 
eriy oa) wig ne Jarre. at 
is) roe’ cs Hyayll & wi sowrnad 

; “* . b pao = alate pierre . 
? ’ é pantie edi guagsté. : 
ie * , . ily vty Ledeode oe 
“J ; we wie AMD feonsre ; 
7 7 aliac’ on teqel qite 
| + ols oooh Declatice. (eal a 
» frpyen! ; we Wh vada) ws TRG el dacingh® 

 tavactat: twa tela I a an gow wean 
) cages? namh  e , aay eeoaguece Ot tate 

ak o fd Z| rapt mo lo ioe 
| blak], ah ritae og et toh Oh 
’ | | ” ae @ou¥ wa fate Nyaa, oF 
ee aA: a» 6 ss Ye yetenga @ bevions SHED 4 
at! ae of) ‘gl? @rignte spalten- 
eal | wlidiehays ahngll nat gnu 
7 wcae? me |= Bebehedey 06 verano te ae 


> 


w 


a ee hla eth - VEX. Wry ( ei a 


- 7 lage me ils SE oH ap ; 
bs A Se 7 adp@ 
Pa eet Ayr a > hy a3," 
: wo , > >, - * ‘cate ‘ 
@ ws 5 Rh pe ’ 
n Lo ‘<i 
as : e : 
fee, Cire 
is i a 
%; Se ys a a _ 
i? : 
ay y hs 
< > ‘ 


- 
- 


et i0 SUPREME COURT REPORTER 


. _ The Court of Appeals struck down the 
_ dermal contact prohibition on two grounds. 
First, it held that the record did not support 
a finding that the ban would result in quan- 
. tifiable benefits in terms of a reduced Jeu- 
kemia risk; therefore, it was not “reason- 
ably necessary” within the meaning of 
§ 38) of the Act. Second, the court held 
that the Agency’s conclusion that benzene 
may be absorbed through the skin was not 
_‘based on the best available evidence as re- 
quired by § &bX5). 581 F.2d, at 505-506. 
. On the second ground, the court noted that 


the evidence on the issue of absorption of: 


‘benzene through the skin was equivocal, 
with some studies indicating that it could 
be absorbed and some indicating that it 
could not. All of these studies were rela- 
tively old~and the only expert who had 
testified on the issue stated that a simple 
test was now available to determine, with a 
great deal of accuracy, whether and to 


what extent absorption will result. In light . 


_ of § &bX5), which requires the Agency to 
‘promulgate standards on the basis of the 
“best available evidence” and “the latest 
available scientific data in the field,” the 
court held that where there is uncontradict- 
ed testimony that a simple test will resolve 
the issue, the Agency is required to acquire 
that information before “promulgating reg- 
ulations which would require an established 


industry to change long-followed work: 
Processes that are not demonstrably un- - 


Safe.” 581 F.2d, at 508. és 
“While the court below may have been 
correct in holding that, under the peculiar 
circumstances of this case, OSHA was re- 
quired to obtain more information, there is 
no need for us to reach that issue. _For, in 
order to justify a ban on dermal contact, 
the Agency must find that such a ban is 
“reasonably necessary and appropriate” to 
remove a significant risk of harm from such 
contact. The Agency did not make such a 
finding, but rather acted on the basis of the 
absolute, no-risk policy that it applies to 
carcinogens. Indeed, on this issue the 
Agency's Position is even more untenable, 
IMasmuch as it was required to assume not 
only that benzene in small doses ‘is a carci- 


“. ‘ ~ 


9, Kt 
OTA A 
Uc~ pS 


Pa 


nogen, but also that it can be absorbed 
through the skin in sufficient amounts to 
. present a carcinogenic risk. These assump- 


tions are not a proper substitute for the 


findings of a significant risk of harm re- 


quired by the Act. 


1 The judgment of the Court of Appeals 
remanding the petition for review to the 


Secretary for further proceedings is af- 
firmed. 
It is so ordered. - 


- 


Mr. Chief Justice BURGER, concurring. 


This case Presses upon the Court difficult 
unanswered questions on the frontiers of 
science and medicine. The statute and the 


legislative history give ambiguous signals. 


as to how the Secretary is directed to oper-. 
ate in this area. The opinion by Mr. Justice 
STEVENS takes on a difficult task to de- 
code the message of the statute as to guide- 
lines for administrative action. 


To comply with statutory requirements, 


the Secretary must bear the burden of 


“finding” that a proposed health and safety” 


‘standard is “reasonably necessary or appro- 
priate to provide safe or healthful employ- 
ment and places of employment.” This pol- 
icy judgment entails the subsidiary finding 


that the ‘pre-existing standard presents a” 


“significant risk” of material health impair- 


ment for a worker who spends his entire . 
“employment life in a working environment - 
where exposure remains at maximum per- , 


missible levels. The Secretary’s factual 
finding of “risk” must be “quantified suffi- 
ciently to enable the Secretary to character- 
ize it as significant in an understandable 
way.” Ante, at 2866. Precisely what this 
means is difficult to say. But because these 
mandated findings were not made by the 
Secretary, I agree that the 1 ppm benzene 
standard must be invalidated. However, I 
would stress the differing functions of the 


“courts and the administrative agency with 


respect to such health and safety regula- 
ae ctiniadiae Bier : 


The Congress is the ultimate regulator 


and the narrow function of the courts is to 
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= INDUSTRIAL UNION ‘v. AMERICAN PETROLEUM 2875 | 
re Bane = ee : Cite as 100 S.Cr 2844 (1980) - : os - oF 
discern the meaning of the statute and the 14, 1979) (opinion of Leventhal, J.). When 2. °  * | ¥ 
implementing regulations with the objec- the administrative record reveals only scant He 2 eta 
tive of ensuring that in promulgating . or minimal risk of material health impair-  - _ if re 
health and safety standards the Secretary : 


: ment, responsible administration calls for 
“has Biven reasoned consideration to each 


: n avoidance of extravagant, comprehensive’ . & | ee 
of the pertinent factors and has complied regulation. Perfect safety is a chimera; ; he pote: 
with statutory commands. Permian Basin regulation must not Strangle human activi, |“. A. eee 
Area Rate Cases, 390 U.S. 747, 792, 88 S.Ct. 


ty in the search for the impossible. - Pe ce 2. 

. 1344, 1373, 20 L.Ed.2d 312 (1968). Our eA a Rew ¢ Ae ee ‘2 oe 
holding that the Secretary pee Men ie POWELL, concurring in part." *_ | Bk 
Steps with greater care and consideration is : : a 


- not to be taken in derogation of the Scope fing a the Judgment. od 2 a fit Rasy. 
of legitimate agency discretion, When the T join Parts 1, JI, II A-C, and III-E of -~ - f Bosse 
‘facts and arguments have been presented the plurality opinion.’ The Occupational. - eed foe 
and duly considered, the Secretary must . Safety and Health Agency relied in large i ‘aoees 
make a policy judgment as to whether a part on its “carcinogen policy” —which had i Seats 
specific risk of health impairment is signifi- not been adopted formally—in promulgat-— a Rot 
‘cant in terms of the policy objectives of the . ing the benzene €xposure and dermal con- __. 4 ger 
statute. When he acts in this capacity, tact regulation at issue of this case? For . y eee 
Pursuant to the legislative authority dele- the reasons stated by the plurality, T'agree poe ag Rees 
gated by Congress, he exercises the prerog- . that §§ 6(bX5) and 3(8) of the Occupational» . tee sete 
atives of the legislature—to focus on’only . Safety and Health Act of 1970, 29 U.S.C. -~- rae. ea 


one aspect of a larger problem, ‘or to §§ 655(bX5), 652(8), must be read together. _ 
promulgate regulations that, to some, may _ They require OSHA to make a threshold ~ 
appear as imprudent policy or inefficient finding that Proposed Occupational health - ~ 
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sa ax Fe we 


allocation of resources. The judicial func- Standar ds are reasonably necessary to pro- : % - 
tion does not extend to substantive revision vide safe workplaces. When OSHA acts to -T x 
of regulatory policy. That function lies ‘reduce existing national consensus -stan-. =<“ !* 


elsewhere—in Congressional and Executive 
. Oversight or amendatory legislation; al- 
- though to be sure the boundaries are often 
ill defined and indistinct. , me 


dards, therefore, it must find that (i) Cure 7 @ = 
rently permissible exposure levels createa’ = - i 
significant risk of material health impair- - . ~ % 
* + ment; and (ii) a reduction of those levels 3: TREN 
Nevertheless, when discharging his duties, Would significantly reduce the hazard. ero. 
under ‘the Statute; the Secretary is wel] — Although I would not rule out the possi- Ay} 
admonished to remember that a heavy re- bility that the necessary findings could rest |. 
sponsibility burdens his authority. Inher- jn Part on generic policies Properly adopted “_ - 
ent in this statutory scheme is authority to by OSHA, see McGarity, Substantive and - 
refrain from regulation of insignificant or Procedural Discretion in Administrative . - 
de minimis risks, See Alabama Power Co. Resolution of Science Policy Questions: 23 
EPA nS U.S.App.D.C- ae ne F.2d Regulating Carcinogens in EPA and OSHA, . oe 4 
; No. 78-1006, Slip op., at 41-44 (Dec. 67 Geo.L.J. 729, 754-759 (1979), no properly_. 
- |. These portions of the plurality “opinion pri> (1935), and Panama Refining Co. vy. Ryan, 293 . 
- Marily address OSHA's special] carcinogen poli- U.S. 388, 55 S.Ct. 241, 79 L.Ed. 446 (1935). See _ 
cy, rather than OSHA's argument that it also post, at 2878 (REHNQUIST, J., concurring). , 
made evidentiary finding : . 2° 


aerce with every obse etary of Labor Promulgated the rele °°. 
_ Opinion concerning the vant standard pursuant to his Statutory author- 

‘such findings. I also express no view on the’ ity. Since OSHA is the agency responsible for __ 
question whether a different interpretation of. ° developing such regulations under the Secre- 
the statute would violate the nondel lary’s direction, this opinion refers to “OSHA” 


"or “the agency” as the decisionmaker most 
directly concemed. —- 


rvation in the plurality > The Secr 
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a ” supported agency policies are J Pose, us in 
- this case? I therefore agree with the plu- 
rality that the regulation is invalid to the 

" extent it rests upon the assumption that 
exposure to known carcinogens always 
should be reduced to a level proven to be 
safe or, if no such level is found, to the 
lowest level that the affected industry can 
achieve with available He OGY ae 


. Ps af = 

I. eis. sce 
it the Betias regulation were Paced ex- 
_ clusively on this “carcinogen policy,” I also 
" would agree that we need not consider 
whether the Act requires OSHA to deter-* 
..mine that the benefits’of a proposed stan- 
‘dard are reasonably related to the costs of 
compliance. Ante, at 2850-2851. As the 
“Court of Appeals for the Fifth Circuit recog- 
nized, however, OSHA takes the “fall-back ° 
" position” that its regulation is justified by 
specific findings based upon the voluminous 
evidentiary record compiled in this case. 
’ $81 F.2d 493, 503. OSHA found, for exam- 
ple, that the number of cancers prevented 
by reducing ne exposure levels 
as 10 ppm to 1 ppm “may be apprecia- 
e,” that “the benefits bf the proposed 
ae are likely to be appreciable,” and 
that the “substantial costs {of the new stan- 

dard] are justified in light of the hazards.” 

43 Fed. Reg., at 5940-5941. Thus, OSHA 
found—at least generally—that the hazards 


~ 


~~ of benzene exposure at currently permissi-' - 


-ble levels are serious enough to justify an 
expenditure of hundreds of millions of dol- 
lars. For me, that finding necessarily sub-~ 

- Sumes the conclusion that the health risk is 
“significant.” 1f OSHA's conclusion is sup- 
ported by substantial evidence, the thresh- 
old requirement discussed in the aon 
Opinion would be satisf ied. 


As I read its opinion, the plurality docs 
not consider whether the agency's findings © 
are supported by substantial evidence. The 


m3. OSHA has adopted a formal policy ‘for move 
. lating carcinogens effective Apni_ 21, 1980. 45 
Fed.Reg. 5002 (Jan. 22, 1980). But no such 
policy was in effect when the agency promul- 
gated its benzene regulation. Moreover, nei- 
~ ther the factual determinations nor the admin- 
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Ido not agree with the Court. of Appeals’ 


‘available evidence,” 29 U.S.C. § 655(b)5), 


_the plurality to hold otherwise. . See ante, 


Coat! of Appeals found them insufficient os 
because OSHA failed “to estimate the ex- - : 
lent of expected benefits . . ..” 58] “Fe 
F.2d, at 504. That court apparently would : 
have required OSHA to supply a specific 
numerical estimate of benefits derived 
through mathematical techniques for “risk 
quantification” or “‘cost-effectiveness analy- He 
sis.” Id., at 504, n. 23; see id., at 504-505. -  .- 


conclusion that the statute requires quanti, 
fication of risk in every 


The statutory preference ia thie ey 


implies that OSHA must use the best 
known techniques for the accurate estima- 
tion of risks and benefits when such tech- 
niques are available. But neither the stat- 
ute nor the legislative history suggests that 
OSHA’s hands are tied when reasonable 
Auantification-cannot be accomplished by 
any known methods. See post, at 2887 
(MARSHALL, J. , dissenting). In this case, ; 
OSHA found chee aici impossible to pre-. é 
cisely quantify the anticipated benefits. 
. ." 43 Fed.Reg., at 5941. If this. 
tna is supported by substantial evi- . 
dence, the statute does not prevent the Sec- 
retary from finding a significant health 
hazard on the basis of the weight of expert, 
testimony and opinion. I do not understand 


at 2873. i ¥ ov a \. 


For the ratiiecte reasons, I would not — 
hold that “OSHA did not even attempt to 
. carry its burden of proof” on the threshold 
question whether exposure to benzene at10 - 
ppm presents a significant risk to human 
health. Ante, at 2870. In my view, the 
question “is whether OSHA successfully _ 
carried its burden on the basis of record 
evidence. ‘That question in turn reduces to _ . 
two principal issues. First, is there sub- 
stantial evidence supporting OSHA's deter- 
mination that available quantification weet 


istrative rademente upon which the policy rece . 

are supported adequately on this record alone. -~ 

Accordingly, we have no occasion to consider 

the extent to which valid agency policies may _- 

supply a basis for a finding that health dedens : 
. exist in parte wer cases. 
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niques are too imprecise to 
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rk Places. 


iL; 


gard the question as close, I 
ee. with the Plurality's view 
that OSHA has failed, on this record, to 
carry its burden of Proof on the threshold 
issues summarized above. But even if one 
assumes that OSHA Properly met this bur- 
den, see Post, at 2887 (MARSHALL, A he 
dissenting), J conclude that the Statute also 
requires the agency to determine that the 
economic effects of its Standard bear a rea- 
hip to the expected bene 
ational health Standard is 


4. OSHA argues that 


_ Although I re 
do not disagr 


§ 6(0X5) requires it to 
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neither “reasonably necessary” nor “feasi- 
ble,” as required by statute, if it calls for 
expenditures" wholly disproportionate to the 
expected health and Safety benefits. _ rt 
OSHA contends that § 6&(bX5) not only 
Permits but actually requires it to promul- 


at reduce health risks 


‘ 


rality today, this 
with respect to “sj 
plurality 


only 
But the 
im that 
onsider- 
ous than 
In my view, that claim 


gnificant” risks. 
does not reject OSHA's cla 
it must reduce such risks without ¢ 
ing economic consequences less seri 
“Massive dislocation. 


is untenable. 


~ Although one mij 
‘had spoken with gr 
tive history and pu 
not support OSHA 
aces 


ght wish that Congress 
eater clarity, the legisla- 
rposes of the statute do 
's interpretation of the 
It is simply unreasonable to believe 


—— _ 
SSS 
eine ats 
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45 


he 


or . 
—— <7¥ PAs. 


* Oul regard to econo 


mic consequences. -§ 
Williams, a s 


Ponsor of the le 


to have a sa[f] 


against the re ry t0 function. 


Subcommittee -. 


Ist Sess, p. 435 (Comm. Print 
1971). There could no such “balance” if OSHA 
~ Were authorized to impose standards without 
regard to economic consequences short of seri- 
Ous dislocation. a on 
Senator Dominick described 
version of § 6(b)(5) as follows: 
“What we were trying to do in the bill . 
was to say that when we are dealing with toxic 
‘agents or Physical agents, we Ought to take 
such steps as are feasible and Practical to pro- 
vide an atmosphere within which a person's 
health or safety would not be affected. Unfor- 
tunately, we had language providing that any- 
one [sic] would be assured that no one would 
have a hazard. ~ ,It was an unrealistic 
Standard. . . .” Lepislative History, su- 
pra, at 502 (emphasis added). igs: 
Senator Dominick’s objection to the “unrealis- 
tic” standard of the forerunner of § 6(b)(5) does 
not imply that he thought § 3(8) of the Act 
lacked substantive content. See post, at 2887 | 
(MARSHALL, J., dissenting). The Senator . 
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that Congress intended OSHA to pursue the 
desirable goal of risk-free workplaces to the 
extent that the economic viability of partic- 
ular 
thereof—is threatened. As .the plurality 
observes, OSHA itself has not chosen to 


Carry out such a self-defeating policy in all 


instances.” Ante, at 2868. If it did, OSHA 
regulations would impair the ability of 


American industries to compete effectively: 


with foreign businesses and to provide em- 
ployment for American workers.§ 


I therefore would not lightly assume that 


' Congress intended OSHA to require reduc- 


tion of health risks found to be significant 
whenever iC also finds that the affected 
industry can bear the costs. See Supra, at 
2850, n. 4. Perhaps more significantly, 


| however, OSHA's interpretation of § &b)5) 
’ would force it .to regulate in a manner 


inconsistent with the important health and 
safety purposes of the legislation we con- 
Strue today. Thousands of toxic substances 
present risks that fairly could be character- 
ized as “significant.” Cf. ante, at 2866, n.. 
51. Even if OSHA succeeded in selecting 
the gravest risks for earliest regulation, a 


', Standard-setting process that ignored eco- 


nomic considerations would result in a seri-* 


. . . NN 
-0US misallocation of resources and a lower 


a? 


effective level of safety than could be 
achieved under standards set with reference 


-_ to the comparative benefits available ata_ 


ads ' = . a Ans - => 7 
hardly would have Proposed that § 6(b)(5) be 
deleted entirely, see ante, at 2867, if he had not 


_. thought that other sections of the Act required 


health regulations that “were reasonable and 
Practical. CE? ae de : 


6. Congress has assigned OSHA an extremely 
difficult and complex task, and the guidance 
afforded OSHA is considerably less than clear. 
The agency’s Primary responsibility, reflected 
in its title, is to minimize health and safety. 
risks in the workplace. Yet the economic 
health of our highly industrialized society. re- 
quires a high rate of employment and an ade- 
quate response to increasingly vigorous foreign 
competition. There can be little doubt that 
Congress intended OSHA to balance reason- 
ably the societal interest in health and safety 
with the often conflicting goal of maintaining a 


Strong national economy... - 


... 7. For example, OSHA's. reading of § 6(b)(5) 
. could force the depletion of an industry's re 
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e . 


lower cost.7 “I would not attribute such an 
‘irrational intention to Congress. 


In this case, OSHA did find that the 


“substantial costs” of the benzene regula- 
tions are justified. See Supra, at 2850. 


_ But the record before us contains neither 


adequate documentation of this conclusion, 


‘nor any evidence that OSHA weighed the ¥ 


relevant considerations. The agency simply 
announced its finding of cost-justification 
“without explaining the method by which it 
determines that the benefits justify the 
costs and their economic effects. No ra- 


- tional system of regulation can permit its 


administrators to make policy judgments 
without explaining how their decisions ef- 


. fectuate the purposes of the governing law, 


-and nothing in the statute authorizes such 
laxity in this case.8 _ Since neither the air- 


borne concentration standard nor the der-. 


mal contact Standard for exposure to ben- 
zene satisfies the requirements of the gov- 
erning statute, I join the Court's judgment 
affirming the judgment of the Court of 
Appeals. en Ge we gg 6. 


Mr. Justice "REHNQUIST, concurring i 
the judgment. 1 aes laa 
The statutory provision at the center of 


the present controversy, § 6(bX5) of the 
Occupational Safety and Health Act of 


1970, states, in relevant part, that the Sec- _ 


retary of Labor Filth 
sources in an effort to reduce a single risk by 
“some speculative amount, even though other 
Significant risks remain unregulated. : 
8. The ‘decision that costs justify benefits is 
largely a policy judgment delegated to OSHA 
by Congress. When a court reviews such judg- 
ments under the “substantial evidence” stan- 
dard mandated by 29 U.S.C. § 655(f, the court 
must determine whether the responsible agen- 
-cy has “{carefully) identifiled] ~ . +. the 
reasons why [it] chooses to follow one course 
rather than another” as the most reasonable 
method of effectuating the purposes of the ap- 
plicable law. Industrial Union Department v. 
. Hodgson, 162 U.S.App.D.C. 331, 339, 499 F.2d 
467, 475-476 (1974). Since OSHA failed to 
identify its reasons in this ‘case, J express no 
opinion as to the standard of review that may 
be appropriate in other situations. 
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joke «| ves Cite as 100S.Cu 2844 (19802) icc ae 

“... . in promulgating standards In considering these alternative interpre- me 


dealing with toxic materials or harmful tations, my colleagues manifest a good deal 
physical agents- - . . shall set the of uncertainty, and ultimately divide over -- 
standard which most adequately assures, whether the Secretary produced sufficient 
to the extent feasible, on the basis of the evidence that ‘the proposed standard for 
_best available evidence, that no employee benzene will result in any appreciable bene- 
"will suffer material impairment of health fits at all. This uncertainty, I would sug- 
‘or functional capacity even if such em- gest, is eminently justified, since I believe. - 
" . ployee has regular exposure to the hazard that this case presents the Court with what”; 
dealt with by such standard for the peri- has to be one of the most difficult issues ; 
od of his working life” 29 U.S.C, that could confront~a decision-maker: * - 

§ 655(b)(5) (emphasis added). : whether the statistical possibility of future 

' deaths should ever be disregarded in light 
of the economic costs of preventing those, ° 

deaths. I would also Suggest that the wide- 
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According to the Secretary, who is one of 
the petitioners herein, § 6(b)(5) imposes 


upon him an absolute duty, in regulating ‘ly varying positions advanced in the briefs’ 
harmful substances like benzene for which of the parties and in the opinions of Mr.-_. 


no safe level is known, to set the standard Justice STEVENS, THE CHIEF JUSTICE N 
for permissible exposure at the lowest level yp Justice POWELL, and Mr. Yusticn 
that “can be achieved’ at a bearable cost MARSHALL demonstrate, perhaps better 
with available technology.” Brief for the than any other fact, that Congress, the gov- _- 

Federal Parties 57. While the Secretary ernmental body best suited and most obli- > 
does not attempt to refine the concept of gated to make the choice confronting us in 
“bearable cost,” he apparently believes that this case, has improperly delegated that 
a proposed standard is economically feasible choice to the Secretary of Labor and, deriv- _ 
so long as its impact “will not be such as to atively, to this Court. es 
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threaten the financial welfare of the affect- “eee oe is 
ed firms or the general economy.” 43 Fed. eee I ee Gee a oe 
. Reg., at 5939. .. In his Second Treatise of Civil. Govern: ° ‘ ce HH: 


Respondents~reply, and the lower court ment,. published in 1690, John Locke wrote > 
agreed, that § 6(b5) must be read in light that “The power of the legislative, being : 
of another provision in the same act, § 3(8), denved or ae ree iS eae peeve volume 
which defines an “occupational health and ‘ry grant and institution, can be no other 


_. 


: ” than what that positive grant conveyed, 
aaa Ath ee : | which being only to make laws, and not to 
make legislators, the legislative can have no, 
power to transfer their authority of making Se 
laws and place it in other hands.”2 Two 
hundred years later, this Court expressly 
: recognized the existence of and the necessi- 
ful employment and places of employ-— ty for limits on Congress’s ability to dele 

ment.” 29 U.S.C. § 652(8). - gate its authority to representatives of the ~° ~ 
According to respondents, § &(bX5), as tem- Executive Branch: “That Congress cannot _ 
pered by § 3(8), requires the Secretary to delegate legislative power to the president 
demonstrate that any particular health is a principle universally recognized as vital © 
Standard is justifiable on the basis of a -to the integrity and maintenance of the . \ ~ 
rough balancing of costs and benefits. = — system of government ordained by the Con- *: 


-“. .  . a standard which requires con- 
. ditions, or the adoption or use of one or 
more practices, means, methods, opera- 
tions, or processes, reasonably necessary 
or appropriate to provide safe or health- 
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1. J. Locke, Second Treatise of Civil Govern- for it being but a delegated power from the_ i 
ment {]_14) (1690). In the same treatise, Locke people, they who have it cannot pass it over to : 
also wrote that “The legislative cannot transfer others.” Ibid. ~ Bo ea ea | ae 

_ the power of making laws to any other hands; . aoe ae A i ee t 
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stitution.” Field v. Clark, 143 U.S. 649, 692, 


12 S.Ct. 495, 504, 86 L.Ed.’ 294 (1892)2 .. ~ 


The rule against delegation of legislative 


power is not, however, So cardinal of princi- 


ple as to allow for ‘no exception. The 
Framers of the Constitution were practical 
statesmen, who saw that the doctrine of 


separation of powers was a two-sided coin, ’ 


James Madison, in Federalist Paper No. 
XLVII; for example, recognized that while 
"> the division of authority among the various 
branches of government was a usefyl prin- 
ciple, “the degree of Separation which the 
maxim requires, as essential to a free 
government, can never in practice be duly 
maintained.” - .° edicntil. on 
* This Court also has recognized that a 
” hermetic sealing-off of the three branches 
of government from one another could easi-. 
ly frustrate the establishment of a national 
government capable of effectively’ exercis- 


100 SUPREME COURT REPORTER _ is 


. 
: a 


of the constitutional] field of action of 
another branch. In determining what it 
may do in seeking assistance from anoth- 
er branch, the extent and character of 


that assistance must be fixed according 


to common sense and the inherent neces- 


sities of the governmental co-ordination.” - 


276 U.S., at 406, 48 S.Ct., at 35).- 


During the third and fourth decades of 
this century, this Court within a’ relatively 
short period of time Struck down severa] 
acts of Congress on the grounds that they 
exceeded the authority of Congress under 
the Commerce Clause or under the nondele- 

gation principle of separation 
and at the same time struck down state 
Statutes because they violated “substan- 
tive” due Process, or interfered with inter- 


Sing the substantive powers granted to the State commerce. See generally R. H. Jack- 


various branches by the Constitution. Mr. - 


Chief Justice Taft, writing for the Court in 

Hampton & Co. v. United States, 276 U.S. 

894, 48 S.Ct. 348, 72 L.Ed. 624 (1928), noted 

the practicalities of the balance that has to 

be struck: andi , 

- “[TJhe'rule is that in the actual adminis- 
tration of the government Congress or 
the Legislature should exercise the legis- 
lative power, the President or the state . 
executive, the Governor, the executive - 
power, and the courts or the judiciary the 
judicial power, and in carrying out that- 
constitutional division into three branches 
it is a breach of the national fundamental] 
law if Congress gives up its legislative 

. Power and transfers it to the President, 

- Or to the Judicial] branch, or if by law it 

_ attempts to invest itself or its members 

_ With either executive power or judicial 

* Power. This is not to say that the three 
branches are not coordinate parts of one 
Bovernment and that each in the field of 

_its duties may not invoke the action of - 


2. As early as 1813, this Court had considered 
.4nd rejected an argument that a statute autho- ° 
> ‘izing the President to terminate a trade embar- ~ 
80 on Britain and France if those two nations 
' eased violating “the neutral commerce ofthe . 
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son, The Struggle for Judicial Supremacy 


48-123 (1949). When many of these decj- - 


sions were later overruled, the principle 
that Congress could not simply transfer its 
legislative authority to the executive fell 
under a cloud. Yet in my opinion decisions 
such as Panama Refining Co. v. Ryan, 293 


the two other branches in so far as the 
“action invoked shal] not be an assumption - 


of powers, | 


U.S. 388, 55 S.Ct. 241, 79 L.Ed. 446 (1935), 


suffer from none of the excesses of judicial - 


policymaking that plagued some of the oth- 
er decisions of that era. The many ‘later 
“decisions that have upheld congressional 
delegations of authority to the Executive 
‘Branch’ have done so largely on the theory 
that Congress may wish to exercise its au- 


thority in a particular field, but because the 


field is sufficiently technical, the ground to 
be covered sufficiently large, and the Mem- 
bers of Congress themselves not necessarily 
expert in the area in which they choose to 
legislate, the most that may be asked under 
‘the Separation-of-powers doctrine is that 
Congress lay down the general] policy and 
standards that animate the law, Jeaving the 


United States” delegated too much discretion 
to the Executive Branch. See The Brig Aurora, 
7 Cranch 382, 383, 386, 388, 11 U.S. 382, 3 
L.Ed. 378 (1813). POs er a 


> 2 re : . 


eta G ee 


! aS abe AO otek Fok 
PETER SORES TEAR nes 
SoM ie WO BE Le! URL ek RET EN 


1-09" 
Ber ae 


oe 


oe Se a BU ene a”, sel aaa 


agency to refine 
blanks,” or app! 
lar cases. The 
simply illustrat. 
_than fifty year 
Taft that deleg: 
ty must be jud 
sense and the 
governmental « 
406, 48 S.CL, at 
Viewing the © 
light of these J 
fails to pass rn 
relevant portior 
precatory, adm 
adopt the most 
can, but excusir 
can’t. In the ca 
for which a “sa 
or impractical, 
gives the Seerct 
where on the a 
he should draw 
of the importan 
I have no doubt 
standing alone, 


against uncana! 


tive power. Fi 
tion, then, is w 
are ascertainab)] 
ry or statutory 
not, whether su 
was justifiable 
necessities” of 1 


One of the p 


_ this Court in a 


broad grant of 
legislative histo: 
The opinions of 
Mr. Justice MA 
tle more than a 
tive origins of § 


3. Respondents ; 
general applicz 
§ 6(b)(5) actua! 
ards as oppose 
for Respondent 
‘proposition, the 
tive history wh 


a 


W 


f meek Prams mii ype eee 
Al e\ “+ : i? 7 2 a ; ® s a ara laa g 
Mi gt hee ies" Ge | gai we ‘wn at — aes “OR 
here a | ‘ ) ba i es A gna { er ib poet 7 q . 
ap | } : i : , Py : At didon - A y » J — ) ’ 
; o Ast «! od Nin | ry ‘Bis “nnn need Mes 
. ee ere ncred 0 ht rere. ror 
" ate wall or. won ‘ioe San 
3 an agi Sav ae 


aisle ie ~s er navi aeons meat 4 


we 


a wh hap tee 


, 
i: aie bralens OM. ti aee 
root as al 
} : . ‘ tat nd 

Li 

d 
ah: one juts 1 

2 : 


Pail met ee 
" 7 vediomn 380 aiast Je 
. _o sohheruta’t “> of 
, ' ; » ela aa ths se 
f ~, j : ; : i" . ial 4 - et dass te 
of ‘ y : % nelle 4 paibite #) edt i & 
wkd ee . nl SER i teeta wh geen 
» is Jf ‘. ait, patlat a2 ‘ 
eqn? | nas) ang rei) 96 HALAS as 8 
4 4 J a ree sips? vs 10 =) Tih 


‘ail ; | | wane ‘ on 
Nes . | : eset WON iii tauree WE A) vad ot obo 
nye b aes 7. it pe ee ial 
| | oT WDE caot wth astray blnote seas 
a ph eM 4 ti iq. ain say te 4 be ni, Pk 
2 » ‘gue ce pl pare wl} — 


. a f ay; 5 ” so ataages aol? 

; ; D-pad Tue yore a! Sra owe i . 
ion es ; iA Lege vadd anti aotetvib 
| y deena rejernenatecutt Ineolten oft to Mt 
4 ‘Saldipal of, qu savig a ure 

ot wtyet A ln 1 be sl 

19 it wal ish 36, fone rr 

nw te p adenes a Yeu joval @ 
irwars igilbd, Ww Bee avlMnoRs 
ar aie ri ue fs ath rail. (a a! joo al ald 

; . v ng) ong Yo. ching ntact benagg’ Same 
. bo uaged Se a 
‘ ty yt elite de bia tir) a ld mint 


yw ae 
ae 1. 


Gag of 
web4riyo* 
Ate Sowers 


jw wre “—e 


INDUSTRIAL UNION vy. 


: Cite as 100 S.C 2844 (1980) 


agency to refine those standards, “fill in the 
blanks,” or apply the standards to particu- 
lar cases. These decisions, to my mind, 
simply illustrate the principle stated more 
_than fifty years ago by, Mr. Chief Justice 
Taft that delegations of legislative authori- 
ty must be judged “according to common 
sense and the inherent necessities of the 
Bovernmental co-ordination.” 276 US., at 
406, 48 S.Ct, at 351.. 


Viewing the legislation at issue here in 
light of these principles, I believe that it 
fails to pass muster. Read literally, the 
relevant portion of § 6{b(5) is completely 
precatory, admonishing the Secretary to 
adopt the most protective standard if he 
can, but excusing him from that duty if he 
can’t. In the case of a hazardous substance 
for which a “safe” level is either unknown 
-. or impractical, the language of § 6(b)5) 


gives the Sccretary absolutely no indication — 


where on the continuum of relative 
he should draw his line. 
of the importance of the interests at stake, 
I have no doubt that the provision at issue, 
standing alone, would violate the doctrine 
against uncanalized delegations of legisla- 
tive power. For me the remaining ques- 
tion, then, is whether additional standards 
are ascertainable from the legislative histo- 
ry or statutory context of § 6&{bX5) or, if 
not, whether such a standardless delegation 
was justifiable in light of the “inherent 
necessities” of the situation. 1: 1° + 


safety 
Especially in light 
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One of the primary sources looked to by 
this Court in adding gloss to an otherwise 
broad grant of legislative authority is the 
legislative history of the statute in question. 
The opinions of Mr. Justice STEVENS and 
Mr. Justice MARSHALL, however, give lit- 
tle more than a tip of the hat to the legisla- 
tive origins of § 6&(bX5). Such treatment is 


3. Respondents argue that, despite its seemingly 
general application, the original version of 
§ 6(b)(5) actually referred only to health haz- 
ards as opposed to Safety hazards. See Brief 
for Respondents 5b-6b. In support of this 
‘Proposition, they cite a portion of the legisla- 
tive history where the House Committee or 
_ 100 S.A—6! x 
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AMERICAN PETROLEUM 2881 
perhaps understandable, since the legisla- 
tive history of that section, far from shed- 
ding light on what important policy choices .. 
Congress was making in the statute, gives 
one the feeling of viewing the congressional 
purpose “by the dawn’s early light.” 

The precursor of § 6(bX’5) was placed in 

_ the Occupational Safety & Health Act of 
1970 while that bill was pending in the - 
House Committee on Education and Labor. 
At that time, the section read: ees 

“The Secretary, in promulgating stan- 
“dards under this subsection, shall set the 
Standard which most adequately assures» 
on the basis of the best available profes- | 
sional evidence, that no employee will 
suffer any impairment of health, or func- 
tional capacity, or diminished life expect- 

_ ancy even if such employee has regular 
_ exposure to the hazard dealt with by such . 

_, Standard ‘for the period of his working — 
life.” Legislative History, Occupational | 

Safety & Health Act of. 1970, 92d Cong: , 
943 (hereinafter Leg.Hist.).-; ; * 

Three aspects of this original proposal are 

particularly significant. First, and perhaps 

most importantly, as originally introduced 
the provision contained no feasibility limita- . = 
tion, providing instead that the Secretary. — 

“shall set the standard which most ade-" --- 

quately assures” that no employee will suf- 


the Secretary to protect employees from 
“any” impairment of health or functional 
‘capacity. Third, on its face, although per- - 
haps not in its intent, the provision applied 

to both health and safety standards promul- 
gated under the Act.3 “a 


There can be little doubt that, at this. 
point in its Journey through Congress, 
§ 6&(bX5) would have required the Secretary, . 
in regulating toxic substances, to set the 
permissible level of exposure at a safe level 
or, if no safe level was known, at zero. 


Education and Labor stated that the proposed: 
version of § 6(b)(5) would apply when the Sec- 
retary set an “occupational health standard.” 
Legislative History, Occupational Safety & 
Health Act of 1970, 92d Cong. 848 (hereinafter 
Leg.Hist). ha : “ 
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When the Senate Committee on Labor and 
Public Welfare considered ‘a provision iden- 
vs tical in almost all respects to the House 
: version, however, Senator Javits objected 
‘that the provision in question “might be 
‘,° interpreted to require absolute health and 
safety in all cases, regardless of feasibility. 


se. - + Leg-Hist. 197. See also id., at - 


t 
{ 
i. 418. The Committee therefore’ amended 
1 the bill to provide that the Secretary “shall 
- set the standard which most adequately and 
feasibly” assured that no employee would 
suffer any impairment of health. Id., at 
{ 242 (emphasis added). The only additional 
explanation for this change appeared in the 
| * Senate Report accompanying the bill to the 
| Senate floor. There, the Committee ex- 
| plained that ete aban 
wee LSS | standards promulgated un- 


"~-.. ments which, where appropriate, shall be 

’ based on research, experiments, demon- 

. 8Strations, past experience, and the latest 
‘available scientific data. Such Standards 
' should be directed at’ assuring, so far as 
possible, that no employee will suffer im- 
paired health of functional capacity or 
diminished life expectancy, by reason of 


~ period of his entire working life.” Leg. 
Despite Senator Javits’ inclusion of the 
words “and feasibly” in the provision, par- 
_ ticipants in the floor debate immediately 
characterized § 6(bX5) as requiring the Sec- 
“retary “to establish a utopia free from any 
hazards” and to “assure that there will not 
- be any risk at all.” Leg. Hist. 480-481 (Re- 
marks of Sen. Dominick). Senator Saxbe 
‘Stated:-_ + ee a 
“When we come to saying that an em- 
Ployer must guarantee that such an em- 
Ployee is protected from any possible 


difficult areas we are going to have to 
ascertain~ . .--. I believe the terms 
that we are passing back and forth are 
going to have to be “identified.” Leg. 
ates Hist, at 345. 2, og ee ee ee 


ret 4)) d at otras PSN AO oe ER ob Oe 
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~~ der § 6(b) shall represent feasible require- 


“ the exposure to the hazard involved, even ° 
. though such exposure may be over the’ 


Hist. 147 (emphasis added). Laie itil 


. harm, I think it will be one of the most © 
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In response to these concerns, Senator - 
Dominick ‘introduced a substitute for the 
Proposed provision, deleting the sentence at 
issue here entirely. He explained that his 
amendment would ‘delete cs es 
“. . .* the requirement in § &b)5) 
that the Secretary will establish occupa- — 
tional safety and health Standards which 
‘” most adequately and feasibly assure to 
"the extent possible that no employee will 
suffer any impairment of health or func ee 
‘tional capacity or diminished life expect- 
ancy even if the employee has regular © - 
exposure to the hazard dealt with by the 
Standard for the period of his working 
life. eat ee ae: ee 


__ “This requirement is inherently confus- . 


ing and unrealistic. It could be read ‘to 
require the Secretary to ban all occupa- 
tions in which there remains some risk of . 
. injury, impaired health, or life expectan- 
‘ey. In the case of all occupations, it will 
be impossible to eliminate all - risks to 
safety and health. Thus, the present cri- 
- teria could, if literally applied, close every _- 
business in this nation. “In addition, in 
_ many cases, the standard which might 
“most ‘adequately’ and ‘feasibly’ assure 
“the elimination of the danger would be 
. the prohibition of the occupation itself.” 
.. “If the provision is intended as no more 
than an admonition to the Secretary to do 
‘his duty, it seems unnecessary and could, - . 
if deemed advisable be included in the 
“legislative history.” (Emphasis in origi- 
nal.) Leg.Hist. 867. © eA 
Eventually, Senator Dominick and his 
Supporters settled for the present language 
of § G&bX5). This agreement resulted in 
three changes from the original version of 
the provision as amended by Senator Javits. ~ 
First, the provision was altered to state 
explicitly that it applied only to standards 
for “toxic -materials or harmful physical 
agents,” in apparent contrast with safety - 


Standards. Second, the Secretary was no ~ ~ 


longer admonished to protect employees 
from “any” impairment of their health, but 
rather only from “material” impairments. 
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- Third, and most importantly for our pur- 
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~ ! Cite as 100 S.C 2844 (1980) <a 
poses, the phrase “most adequately and fea- the ‘legislative history where the words’ 
sibly assures” was revamped to read “most “feasible” and “reasonable” were used more 
adequately assures, to the extent feasi- or less interchangeably. See Leg.Hist. 38- 
blef.)” ' ats a 40; 115 Cong.Rec. 22517 (Aug. 6, 1969) 
We have been Presented with a number (statement of Sen. Javits). It is their con- 
- of different interpretations of this shift. tention that, when Congress said “feasible,”.. 
According to the Secretary, Senator Domin- it meant cost justified. According to re- 
ick recognized that he could not delete the spondents, who agree in this regard with 
Seemingly absolute requirements of the Secretary, the meaning of the feasibili- 
§ 6(bX5) entirely, and instead agreed to ty requirement did not change substantially 
limit ‘its application to toxic materials or between the version that left the Senate 
harmful physical agents and to specify that Committee on Labor and Public Welfare 
the Secretary was only to protect employees and the version that was ultimate y adopted - 
from material impairment of their health. @S part of the Act. - oe 
Significantly, the Secretary asserts that his 
mandate to set such standards at the safest 
level technologically and "economically 
achievable remained unchanged by the 
Dominick Amendment. According to the 
~ Secretary, the change in language from 
“most adequately and feasibly assures” to 
“most adequately assures, to the extent fea- 
sible,” represented only a slight shift in 
emphasis, perhaps suggesting “a preference 
for health protection over cost.” Brief for the conclusion of the lower court, as embel- 
_the Federal Parties 7a. See also id. at 59. Jished by respondents, that § 3(8) acts as a: 
Mr. Justice MARSHALL reads this histo- general check upon the Secretary's duty 
ry quite differently. ‘In his view, the ver- under § 6(bX5) to adopt the most protective 
sion of § 6(bX5) that reached the Senate standard feasible. 
floor did not “clearly embody[ } the feasibil- 
ity-requirement” and thus was soundly crit- 
icized as being unrealistic. See post, at 
2889. It was only as a result of the floor 
, amendments, which replaced “‘most. ade- 
quately and feasibly assures” with “most 
adequately assures, to the extent feasible,” 


that the Secretary clearly was authorized to’ MARSHALL’s argument that, by changing 
reject a standard if it Proved technological- 


; : the phrasing of § 6(b)(5) from “most ade- .~ 
ly or economically infeasible. Sce also id., quately and feasibly assures” to “most ade- 
at 23, 24, and n. 34. a em quately assures, to the extent feasible,” the 
Respondents cast yet a third light on Senate injected into that section something 
these events, focusing upon a few places in that wasn't already there.* If I am correct - 


To my mind, there are several lessons to 
be gleaned from this somewhat cryptic leg- 
islative “history. First, as pointed out by 
Mr. Justice MARSHALL, to the extent that 
Senator Javits, Senator Dominick, and oth-.. 
er members were worried about imposing : 
upon the Secretary the impossible burden of 
assuring absolute safety, they did not’ view 

‘§ 3(8) of the Act as a limitation on that ~ 
duty. I therefore find it difficult to accept - 


' Second, and more importantly, I believe mae) 
that the legislative history demonstrates ~ ert 
that the feasibility requirement, as em- - 

ployed in § 6(b)(5), is a legislative mirage, 
appearing to some members but not to oth- 
ers, and assuming any form desired by the 
beholder. I am unable to accept Mr. Justice 


4. The legislative history indicates strongly that that “most adequately and feasibly assure to > | | "eg 
Senator Dominick himself saw little, if any, the extent possible” that no employee would i Fr. 


difference between the phrases “most ade- '_ suffer harm. See Leg Hist. 367 (emphasis add- 
quately and feasibly assures” and “most ade- ed). Unless Senator Dominick found a signifi- 
quately assures, to the extent feasible.” In the cant difference between the words possible 

course of his earlier attempt to delete the first and “feasible,” it is clear that there is little 
sentence of § 6(b)(5) entirely, he paraphrased | difference between Senator Dominick's percep- 


the unamended version of that section as re- tion of what the unamended section required in * 
quiring the Secretary to promulgate standards a es 
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in this regard, then the amendment jntro-' ” 


duced by Senator Javits to relieve the Sec- 
retary of the duty to create a risk-free 
workplace left Senator Dominick free to 
object to the amended provision on the 
same grounds. Perhaps Senator Dominick 


_* himself offered the aptest description of the 


feasibility requirement as “no more than 
admonition to the Secretary to do_his duty. 
- .” Leg.Hist. 367.>.. - a 
In sum, the legislative history contains 
nothing to indicate that the language “to 
the extent feasible” does anything other 
than render what had been a clear, if some- 
What unrealistic, standard largely, if not 
entirely, precatory. There is certainly 
nothing to indicate that these words, as 
‘used in § 6(bX5), are limited to technologi- 
. cal and economic feasibility. When Con- 


gress has wanted to limit the concept of 


feasibility in this fashion, it has said so, as 


is evidenced in a statute enacted the same. 


week as the provision at issue here® I also 
question whether_the Secretary wants to 
assume the duties such an interpretation 
would impose upon him. In this case, for 
example, the Secretary actually declined to 
‘adopt a standard lower than 1 ppm for 
some industries, not because it was econom- 
ically or technologically infeasible, but rath- 


. er because “‘different’ levels for different 


industries would result in serious adminis- 


_Cert., at 188a. See also ante, at 2868- 
2869 (plurality opinion). If § 6(bX5) autho- 


~ rizes the Secretary to reject a more protec- 


tive standard in the interest of administra- 
tive feasibility, I have little doubt that he 
could reject such standards for any reason 
‘whatsoever, including even political feasi- 
bility. ce , 

hal UA, ot 

In prior cases this Court has looked to 

sources other than the legislative history to 


the way of feasibility and what that section 
required after his amendment. |:: . 


5. Section 211(c}2)(A) and (B) of the Clean Air. 


- , Act, as amended on Dec. 31, 1970, authorizes 
the Environmental Protection Agency to regu- 
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breathe life into otherwise vague ‘delega- 
tions of legislative power. In American 
Power & Light Co. v. SEC, 329 U.S. 90, 104, 
67 S.Ct. 133,141, 91 L.Ed. 103 (1946), for 
example, this Court concluded that certain - 
Seemingly vague delegations “derive[d] 
much meaningful content from the purpose 
of the Act, its factual background and the 


statutory context in which they appear.”” 


Here, however, there is little or nothing in 


_ the remaining provisions of the Occupation- . 
al Safety & Health Act to provide specifici- _ 


ty to the feasibility criterion in § 6&({bX5). It 


" may be true, as suggested by Mr. Justice 


MARSHALL, that the Act as a whole ex- 
presses a distinct preference for safety over 
dollars. But that expression of preference, 
as J read it, falls far short of the proposition 
that the Secretary must eliminate marginal 


or insignificant risks of material harm right. . 


down to an industry's breaking pdint. _- 


Nor is this a case like Lichter v. United — 


States, 334 U.S. 742, 783, 68 S.Ct. 1294, 


s 


1315, 92 L.Ed. 1694 (1948), where this Court. 


upheld delegation of authority to recapture 


“excessive profits” in light of a pre-existing 


administrative practice. Here, the Secre- 
tary’s approach to toxic substances like ben-_ 
zene could not have predated the enactment 
of § &b 5) itself. Morcover, there are indi- 
cations that the postenactment administra- 
tive practice has been less than uniform. - 
For example, the Occupational Safety & 
Health Review Commission (OSHRC), the 
body’ charged with adjudicating citations 


"issued by the Secretary under the Act, ap- 


parently does not agree with the definition 
of “feasibility,” advanced jn this case by the 
Secretary. In Continental Can Co., 4 BNA 


OSHC 1541, 1976-1977 CCH OSHC 421,009. 


(1976), the Commission reasoned: ° ¥ 
“Clearly, employers have finite resources 
available for use to abate health hazards. 
And just as clearly if they are to be made 


to spend without limit for abatement of - 


late, control, or prohibit automotive fuel addi- 
lives after “consideration of other technologi- 
cally or economically feasible means of achiev- . 
- ing emission standards . . .." 42 U.S.C. 
§ 7545(c)(2KA) (emphasis added). 
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ION v. AMERICAN PETR 2885 2 
- -- Che as 100 S.cr 2844 (19802). s . 2 | as TRE. - 
- .* this hazard their financial ability to abate “ cases where the entity exercising the dele- : is ae 
other hazards, including life threatening gated authority itself Possesses independent 3 a 
hazards, is reduced, Td., at 1547, 1976— authority over the subject matter,” Id,at i $2: 
megs 77 CCH OSHC, at 25,256. >> *. 56-657, -95 S.Ct, at 717. In the present bP ee 
Furthermore, the record in’ this case con- case, however, neither the Executive 5 aie 
tains at least one indication that the Secre- . Branch in general nor the Secretary in par- : a 
- tary himself was, at one time, quite uncer- ticular enjoy any independent authority ye 5 
4 ae what limits § &(bX5) placed upon him. over the subject matter at issue: eee ks OT 
n announcing the Proposed 1 ppm standard Final] indi henitas ss eee aon 
and discussing its economic ramifications this oe fs abided by fe Vous ie 
the Secretary explained that “[w]hile the upholding broad evade of mines ~ Be 
iran the eintangpoee hee that the” hee it would be “unreasonable and ie is 
x term may include the economic ramifica- Peet eee Eeaeompel Congress to prescribe a ee 
ais dh tk: uirements imposed Be hee detailed rules regarding a particular Policy ~ :1 So re 
sek hee Te aie Vas aay 7 ine or situation. American Power & Light Co... | ; ae : 
‘tive statement falls far short of the Secre- Re aes SUS HOAI05) 67,5 Cr pe ee _ a 
tary’s present Position that economic. and ikede 103 (1946). See also ghieldiys we 
~ technological considerations set the only aus Gas ae ion ee he ee 4 nen. 
limits on his duty to adopt the most Protec- 4 Sa, i ag Be i a ae ee 
~ tive Standard. Finally, as noted earlier, the perch ca soave standard as feasibility” ec ene 
Secretary fies efailediety apply his Breten apparent in the present case. In drafting = a. 
stringent view uniformly, rejecting in this § SbX5), Congress seed we : ar | A ere 
case iaslowe? standard for some in Naren if difficult, choice between balancing Statis- - | Eo 
Gnethesproundster administrative conve. - tical lives and industrial resources or autho. | ee: 
Piience! WTAE ie ak noe rizing the Secretary to elevate human life : Xara 
hey eae te ae above all concerns Save massive dislocation ; { ore 
a a sere Droad delegations of in an affected industry. That Congress rec- ed Beers, 
hela Tie oa, ee this ae ognized ‘the difficulty of this choice is clear’. . /'; Sree 
Nps Sl fy ce enerde= from the previously noted remark of Sena- fie Spoons 
. legatee’s residual) authority over Particular | e ey “Whar wo 2. ee Sent 
subjects of regulation. . In United States y; Sanne, Minoistated that “When we come Sie Gents 
“ioe : oo : to saying that an em loyer must arantee ~ 4 PRES 
Curtiss-Wright Export Corp, 299 U.S 304 ae sited &v - f Beeyss 
shy iy Scat ; that such an employee is protected from. . [+ Sere 
-57 S.Ct. 216, 8] L.Ed. 255 (1936), this Court an : ssible haem J think it will be one of ° = ‘ Reha 
upheld a statute authorizing the President “EPS PPh Navid ; BONG. 
aie ane the most difficult areas we are going to as coy eren 
to prohibit the sale of arms to certain coun- haverta, rtain.” Leg Hist. 345. Th AY | Bat fs 
‘tries if he found that such a prohibition ny Mn asre sit aha is Se ; ae Se 
would “contribute to the reestablishment of Congress chose, rentionally or uninten- See 
m hig d tionally, to pass this difficult choice on to Oat 
cel.}” This Co d that, in the . : Sete i “af a 
All a pees a fe Pahl ae es the Secretary is evident from the spectra] — | Feet 
‘nettle iodibe Precedent a degree of QUality of the standard it selected and is a sere 
‘ ' pais é sl pe 
discretion and freedom from statutory re- capsulized ny Senator Saxbe's unfulfilled .- ie 
striction which would not be admissible Promise that “the terms that ac et aortgd S ' Rec rer 
~ Were domestic affairs alone involved.” Id., back pand Tor th ane CONE bo have % be Sine 
a oot 57 S.Ct, at 221. Similarly, United , identified.” Ibid a ae: ene 
States v. Mazurie 419 U.S. 544, 95 Sct a Oe ag: Oe 2 a oe RL 
710, 42 L.Ed.2d 706 (1975), upheld a broad pe ee Mee aye eh eee 
delegation of authority to’ various Indian As formulated and enforced by _ this | Be. Sra. 
tribes to regulate the introduction of liquor Court, the nondclegation doctrine serves eI Sa 
¥ into Indian country. “According to Mazurie, three important functions, First, and most ie] ome 
ei - limitations on Congress’ authority to dele abstractly, it ensures to the extent consist-. . 7 aes 
——s gate legislative Power are “less stringent in ent with orderly governmental administra- 4 pie. 
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government most responsive to the popular sure to benzene as far‘as technologically q 
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today’s politi 
will. See Arizona v. California, 373 U.S. and economically possible. Finally, I would ieee 
46, 626, 83 S.Ct. 1468, 1511, 10 L.Ed.2d 542 Suggest that the standard of “feasibility” . formulated. B 


1963) (Harlan, J., dissenting in part); Unit- renders meaningful judicial review impossi- . 
ed States v. Robel, 389 U.S. 258, 276, Ss ble... * 
Ct. 419, 430, 19 L.Ed.2d 508 (1967) 
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BRENNAN, J., concurring in the result). — judicial duty to invalidate unconstitutional ~ ’ elected repre: 
second, the doctrine guarantees that, to the delegations of legislative authority solely > When fundame 
xtent Congress finds it necessary to dele- out of concern that we should thereby rein- + ing important ] 
ate authority, it provides the recipient of vigorate discredited constitutional doctrines : , ed are to be 

hat authority with an “intelligible princi- of the pre-New Deal era. If the nondelega- ' ' Congress and - 


le" to guide the exercise of the delegated tion doctrine has fallen into the same desue- - 
iseretion. See Hampton & Co. v. United” tude as have substantive due process and. oar " 
tates, 276 U.S. 394, 409, 48 S.Ct. 348, 352, restrictive interpretations of the Commerce - 3} fee ae cae 
2 L.Ed. 624 (1928); Panama Refining Co. Clause, it is, as one writer has phrased it, “a " '§ &X5) of 1 
. Ryan, 293 US. 388, 430, 55 S.Ct. 241, 252, case of death by association[.]” J. H. Ely, Health ketarn 
9 L.Ed. 446 (1935). Third, and derivative _ Democracy and Distrust, a Theory of Judi- Parnes ee 
f the sécond, the doctrine ensures that cial Review 133. (1980). Indeed, a number which’a eafo4: 
curls charged with reviewing the exercise - of observers have suggested that this Court Sndtenploves 
{ delegated legislative discretion will be should once more take up its burden of mentor hese 
ble to test that exercise against ascertain- ensuring that Congress does, not unneces- if such employ 
ble standards. See Arizona v. California, sarily delegate important choices of social] 
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pra, 373 'U.S., at 626, 83 S.Ct, at 1511 policy -to politically unresponsive adminis- =a life. Pie waco 


' exercises his co 
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jarlan, J., dissenting in part); American  trators§ Other observers, as might be - known orcoth: 
ower & Light Co. v. SEC, 329 U.S. 90, 106, imagined, have disagreed.” . is ay nist ' further congre: 
} S.Ct.” 133, 142, 91 L.Ed. 103 (1946). ‘If we are ever to reshoulder the burden . > would ‘then ha 
I believe the legislation at issue here fails of ensuring that Congress itself make the ~ ; pursuant -to § 
all three counts. The decision whether critical policy decisions, this is surely the ~ - ~ safe standard o 
e law of diminishing returns should have case in which to do it.: It is difficult to Pea Accordingly, fo 
y place in the regulation of toxic sub- “Imagine a more obvious example of Con- concur in the ju 
ances is quintessentially one of legislative ‘gress simply avoiding a choice which was . - Ing the judgmc 
licy. For Congress to pass that decision - both fundamental for purposes of the stat- pease ee 
| © the Secretary in the manner ‘it did” ute and yet politically so divisive that the oe . - Mr. Justice ‘ 
lates, in my mind, John Locke's caveat— necessary decision or compromise was diffi- as . . Justice BREN? 
flected in the cases cited earlier in this cult, if not impossible, to hammer out in the fa and Mr. Justice 
inion —that legislatures are to make laws, — Jegislative forge.’ Far from detracting old oe 
t legislators. Nor, as I think the prior from the substantive authority of Congress, PS -' Tn cases of 
cussion amply demonstrates, do the pro- a declaration that the first sentence of Court's authorit 
ions at issue or their legislative history § &(bX5) of the OSHA constitutes an invalid ery language anc 
vide the Secretary with any guidance delegation to the Secretary of Labor would . hac ingt 
“ unsprudence, } 
See J. H. Ely, Democracy and Distrust, a col. 1. Cf. W. O. Douglas, Go East, Young Man mac sane or unwi: 
heory of Judicial Review 131-134 (1980); J. 217 (1974). - 
). Freedman, Crisis and Legitimacy, the Ad- ~ a af ed through the 
hinistrative Process and American Govern- 7. See K. C. Davis, Discretionary Justice: A F Is not permittec 
nent 78-94 (1978); T. J. Lowi, The End of- Preliminary Inquiry 49-51 (1969); Stewart, The -- | he ke 
iberalism: Ideology, Policy, and the Crisis of Reformation of American Administrative Law, i 8 This ruling w 
ublic Authority ~ 129-146, 297-299 (1969); 88 Harv.L.Rev. 1669, 1693-1697 (1975). Cf.  . standards gove: 
Vright, Beyond Discretionary Justice, 8) Yale Jaffe, The Illusion of the Ideal Administration, —- ‘ : : ful physical ag 


-J. 575, 582-587 (1972); Waist-Deep in Regu- 86 Harv.L.Rev. 1190, n. 37 (1973). 
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In th 
and 6) the standard $id mat pibieAally 4 Pteedi future Sn may reveal that ite Fe 
harni the financial condition of the covered risk ‘is in fact considerable. But the exist- workp! 
industries. The Court does not set aside ing evidence may frequently be inadequate etnam ° 
any of these findings. Thus, it could not be to enable the Secretary to make the thresh- 2d Sess 
plainer. that the Secretary’s decision was old finding of “significance” that the Court News, | 
ee | iD ‘sccord with his statutory mandate i “requires. today. If so, the consequence of “was de 


“most adequately [to] assure[] < .°.. 


Pthat no employee will suffer material im- 
"pairment*of health or functional capacity 


The plurality’s conclusion to the contrary 
is based on its interpretation of 29 U.S.C. 
§ 652(8), which defines’ an occupational 
safety and health standard as one “which 


_Senator Williams) Patina s es mt ory): ~ 


the plurality’s approach would be to subject _ 
American workers to a continuing risk of 
cancer and other fatal diseases, and to ren- 
der the Federal Government powerless to 
take protective action on their behalf. 


. Such an approach would ‘place the burden 


of medical uncertainty squarely on the 
shoulders of the American worker, the in-- 


close t: 
purpos: 
every \ 
tion sa 
and to 
U.S.C. 
OSHR: 
1261, 1 


requires conditions ..-... reasonably tended beneficiary of the Occupational The 
| necessary or appropriate to provide safe or Safety and Health Act. It is fortunate two pr 
a _ healthful employment. . . .” Accord- indeed that at least a majority of the Jus- impos 
| ing to the plurality, a standard is not “rea- tices reject the view that the Secretary is " ment; 
4 ‘ _ sonably necessary or appropriate” unless prevented from taking regulatory action recogr. 
i. the Secretary is able to show that it is “at | when the magnitude of a health risk cannot — likely 
4 Jeast more likely than not,” ante, at 2369, be quantified on the basis of current tech- harm 
; that the risk he seeks to regulate is a “sig- niques. See ante, at 2876-2877 (POW- Raroni 
nificant” one. Ibid. Nothing in the stat- ELL, J., concurring in part and concurring ed to 
‘ute’s language or legislative history, how- in the judgment); see also ante, at ag stand; 
ever, indicates that the “reasonably neces- and n. 63 (plurality opinion). * Heong} 
sary or appropriate” language should be Because today’s holding has no basis in more 
«given this meaning. Indeed, both demon- the Act, and because the Court has no au- proces 
+ Strate that the plurality’s standard bears no thority to impose its own ‘regulatory walls ate to 
i connection with the acts or intentions of. on the’ Nation, I dissent. and | 
i Congress and is based only on the plurali- a hres ES As obvi § 652( 
¥°_ty’s solicitude for the welfare of regulated Re HS pie ek G The 
| industries. And the- plurality uses this .:- * a aly | sae may Pee es Gone 
f . ‘standard to evaluate not the agency's deci-  ~- Congress enacted the Occupational Safe- Ae 
J}. sion in this case, but a strewn of its own ty and Health Act as a response to what ae 
{ , creation. . - - y was characterized as “the grim history of Pe tert 
Unlike the Baratieyi I a not purport ip our failure to heed the occupational health _ See 
“know whether the actions taken by Con- needs of our workers.”* The failure of (1970) 
gress and its delegates to ensure occupa- voluntary action and legislation at the state. Gtie 1 
4 tional safety represent sound or unsound _ level, see Subcommittee on Labor of the pectin 
: regulatory policy. The critical problem in’ Senate Committee on‘ Labor and Public hee 
| cases like the one at bar is scientific uncer- Welfare, 92d Cong., 1st Sess., Legislative the so 
! tainty. While science has determined that History of the Occupational Safety and bier 
f exposure to benzene at levels above 1 ppm Health Act of 1970 (Comm.Print 1971) Shas 
" creates a definite risk of health impairment, (hereinafter Legis.History) 144, had result- - 
, the magnitude of the risk cannot be quanti-’ ed in a “bleak” and “worsening” ? situation 3. Le 
+. fied at the present time. The risk at issue in which 14,500 persons had died annually 4. Ss) 
‘a has hardly been’ shown to be insignificant; as a result-of conditions in the workplace. - asi 
+” L. Legislative History of the Occupational Safe. ©2. S.Rep.No. 91-1282, 91st Cong., 2d Sess., 2 9}s: 
<°. ty and Health Act of 1970 iii (Foreword by *(1970); cee riser M42. 5 ee 849, 
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. : ayy Cite as 100 S.C 2844 (1980) : a : Raat fe 
In the four years preceding the Act’s pas- News, p. 5178. Members of Congress made . x» ae Eater. 
sage, more Americans were killed in the repeated references to the dangers posed by OY ae 

workplace than in the contemporaneous Vj- carcinogens and to the defects in our know]- Ae), 


etnam War. S.Rep.No. 91-1282, 91st Cong., 


edge of their operation and effect. One of - oS f . 
2d Sess., 2 (1970), U.S.Code Cong. & Admin. 


the primary purposes of the Act was to 


> News, p. 5177; Legis. History 142. The Act ensure regulation of these “insidious ‘silent’ =} 

4 eee fwas designed as “a safety bill of rights for killers.” 5 ye Oi — 5 om ; 
or eo close to 60 million workers.”3 Its pialed The special concern led to the enactment eur 
- x, Purpose is “to assure so far as possible or the first sentence of 29 BUS.C: page: 
"every working man and woman in the Na-* § 655(b)\(5), which, as noted above, provides: Shea 
® ‘tion safe and healthfu] working conditions “The Secretary, in promulgating stan- ‘. : t ic 
and to preserve our human Lo. hae wae ead dealing with toxic materials’ or me Soe 

U.S.C. § 651(b). See Atlas Roofing Co. v, harmful physical agents under this sub- oe 

OSHRC, 430 U.S. $42, 444-445, 97 S.Ct. section, shall set the Standard which most ~ a 

1261, 1263-64, 51 L.Ed.2d 464 (1977). 


adequately assures, to the extent feasible, 
on the basis of the best available evi- ° 
dence, that no employee will suffer mate- 


\ The Act is enforced Primarily through 
two provisions. First, a “general duty” is 
? imposed upon employers to furnish employ- 


rial impairment of health or functional A. Aer 
‘eee ment and places of employment “free from capacity even if such employee has regu- ~ + fe aes 
. Tecognized hazards that are causing or are ~ Jar exposure to the hazard dealt with by ~ a Sone 
; . likely to cause death or serious Physical. — such standard for the period of his work- BASSES 
DSS oe en RTLZINS.C..§ S(aX Dating life: eee iS foe 
_ Second, the Secretary of Labor sialithorize lenis Mqieeive p designed to implement ~'t| To 
_ . @d to set “occupational safety and health. b three legislative purposes, First, Congress I: eae 
ee: _ Standards,” defined as standards requiring “recognized that there may be. substances _ fe j Sue 
‘A “conditions, or the adoption or use of one or ee ¥ 


_that’ become dangerous only upon repeated 
or frequent exposure The Secretary was 


@d 

No 

(hue 

on 
Nae 


more practices, means, operations, or- 


Processes, reasonably necessary or SPPFOPri=: *thérefore required to provide Protection - ju: Sk 
ate to provide safe or healthful employment ~ even from substances that would cause ma- V pbb er 


and places of employment.” | 2 U.S.C. terial impairment only upon exposure oc. ESTs: 


§ 6528). ; Fa r "curring throughout an employee’s working re 
The legislative history of the Act reveals life. Second, the requirement that the Sec- ap ea 
Congress’ particular concern for health haz- retary act on the basis of “the best availa- i eek i 

. ards of “unprecedented complexity” that ble evidence” was intended to ensure that eee 


“ok had resulted from chemicals whose toxic . the standard-setting process would not be 


effects “are only now being “discovered.” - destroyed by the uncertainty of scientific - a aaa 
S.Rep.No. 91-1282 91st Cong., 2d Sess., 2 views. Recognizing that existing knowl— | -§ re 
(1970); Legis.History 142. “Recent scien- edge may be inadequate, Congress did not fe 


_ tific knowledge points to hitherto unsus- require the Secretary to wait until defini- 
pected cause-and-effect relationships be- tive information could be obtained. Thus 
tween occupational exposures and many of. “it is not intended that the Secretary be 
the so-called chronic discases—cancer, respi- paralyzed by debate Surrounding diverse 
ratory ailments, allergies, heart disease,and medical opinions.” H.R.Rep.No. 91-1291, 
others.” Ibid, U.S.Code Cong. & Admin. 91st Cong., 2d Sess., 18 (1970): Legis.Histo- 
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‘ 


Pie. 
s ~- 


3. Legis.History ii, 5. Legis.History 1003 (Sen. Daniels). . 
~ ‘ ee 3 - ry — ” - 


6. Legis.History 503 (Sen.Dominick); H.R.No. 2 

‘ (1970), Legis. History 159-160; Legis.History ~ 91-1291, 91st Cong., 2d Sess., 28 (1970), Legis.” . 
415 (Sen. Williams); H.R.Rep.No. 91-129], History 858. i 

; 91st Cong., 2d Sess., 19 (1970), Legis.History |. - 7: ae +: 

"849; Legis.History 1049 (Rep. Karth). gy Gee nae be ecg 


4. S.Rep.No.~91-1282, 91st Cong., 2d Sess., 2 
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ry 848. Third, Congress’ special concern for 
the “silent killers” was felt to justify an 
especiaily strong directive to the Secretary 
“in the standard-setting process. Legis. His- 
tory 502 (Sen. Dominick), . ~ ; 

The authority conferred by § 655(b\5), 
however, is not absolute. The subsection 
itself contains two primary limitations. 
The requirement of “material” impairment 
‘was designed to prohibit the Secretary from 
regulating substances that create a trivial 
hazard to affected employees.? Moreover, 
all standards promulgated under the sub- 
section must be “feasible.” During the 


floor debates Congress expressed concern ‘ 
that a prior version of the bill, not clearly 


embodying the feasibility requirement, 
would require the Secretary to close down 
whole industries in order to eliminate risks 
of impairment. This standard was criti- 
cized as unrealistic® The feasibility re- 
quirement was ‘imposed as an affirmative 
‘limit on the standard-setting power> 


The remainder of § 655(bX5), applicable 
to all safety and health standards, requires 
the Secretary to base his standards “upon 
‘research, demonstrations, experiments, and 
such other information as may be appropri- 
ate.” In setting standards, the Secretary is 


directed to consider “the attainment of the i 


7. See n. x, infra. 


8. An earlier version of the bill had provided: : 


“The Secretary, in promulgating standards un- 
Ger this section, shall set the standard which 
most adequately and feasibly assures, on the 
basis of the best available evidence, that no 
employee will suffer any impairment of health 
or functional capacity, or diminished life ex- 
pectancy even if such employee has regular 
€xposure to the hazard dealt with by such stan- 
dard for the period of his working life.” Legis. 
History 242. ee: 

This standard, it was feared, “could be read 
to require the Secretary to ban all occupations 
in which there remains some nsk of injury, 
impaired health, or life expectancy. In the case 
of all occupations, it will be impossible to elimi- 
nate all risks to safety and health. Thus, the 
present criteria could, if literally applied, close 
every business in the nation. In addition, in 
Many cases, the standard which might most 
‘adequately’ and ‘feasibly’ assure the prohibi- 
tion of the danger would be the elimination of 
the occupation itself.” Legis.History 367 
(Statement on Amendment of Sen. Dominick). 
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highest degree of health and safety protec- 


tion for the employee” and also “the latest’ 


available scientific data in the field, the 
feasibility of the standards, and experience 
gained under this and other health and 


safety laws.” - 


The Act’ makes provision for judicial re- 
view of occupational safety and health stan’ 
“dards promulgated pursuant to § 655(bX5). 


The reviewing court must uphold the Secre- © 


tary’s determinations if they are supported 
by “substantial evidence in the record con- 
sidered as a whole.” 29 U.S.C. § 655(f). It 
is to that evidence that I now turn. 


a . ‘ 
¢ j ae 5 
Bo, ~ 
’ 


, II 


' The plurality’s discussion of the record in 


this case is both extraordinarily arrogant . 
- and extraordinarily unfair. It is arrogant 
because the plurality presumes to make its © 


own factual findings with respect to a vari- 
ety of disputed issues relating to carcinogen 
regulation. See, e. &., ante, at 2871-2872, 
and n. 64. It should not be necessary to 
remind the Members of this Court that they 
were not appointed to undertake indepen- 
dent review of adequately supported scien- 
tific findings made by a technically expert 
agency.’ And the plurality’s discussion is 


; In explaining the present language, Senator 
Dominick stated: ee he. z 
“What we were trying to do in the bill—unfor- 
tunately, we did not have the proper wording 
or the proper drafting—was to say that when 
_ Wwe are dealing with toxic agents or physical 
agents, we ought to take such steps as are 
feasible and practical to provide an atmosphere 
within which a person’s health or safety would 
not be affected. Unfortunately, we had Jan- 
guage providing that anyone would be assured 
that no one would have a hazard . . | so 
that no one would have any problem for the 
rest of his working life. : 
“It was an unrealistic standard. As modi- 
fied, we would be approaching the problem by 
looking at the problem and setting a standard 
or criterion which would not result in harm.” 


Legis History 502, y pellihent prcie 


"9. ‘I do not, of course, suggest that it is appropri- 


ate for a federal court reviewing agency action 
blindly to defer to the agency's findings of fact 
and determinations of policy.. Under Citizens 
to Preserve Overton Park, Inc. v. Volpe, 401 
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INDUSTRIAL UNION v. AMERICAN PETROLEUM ~ 2891 «IK ee eeD 

uch} 2. 7 Lato Cite as 100 S.CL 2844 (1980) ar ee - ; es 
unfair because its characterization of the. damage, blood disorders, and leukemia at or’ 3 ES 
Secretary’s report bears Practically no re- below the 10 ppm level itself. “More impor- ° 3 Saas 
semblance to what the Secretary actually tant, it was Suggested that the recorded je east 
did in this case,- Contrary to the Plurality's effects of benzene at higher levels required . ¢¥ Laas 


Soggestion, the Secretary did not rely blind- an inference that leukemia and other disor-  - *BS<2 
ly on some draconian carcinogen “policy.” ders would result at levels of ] Ppm and ke < 
“See ante, at 2855-2856, 2861. If he had, Jower, especially after the Prolonged expo-_- 
it would have been sufficient for him to sure typical in industrial settings. There--° ror 
have observed that benzene is a carcinogen, fore, the Standard should ‘be set at the .|2 Me 
@ proposition that respondents do not dis- lowest feasible level, which was 1 ppm. 

pute. Instead, the Secretary gathered over - ae 


BBs ; The second position was at a 1 PpmM expo- 4 pss 
50 volumes of‘ exhibits and testimony and © sire level would itself pose an unwarranted 83 


offered a detailed and evenhanded discus- ‘threat to employee health and Safety and 3 yt ?- : 
sion of the relationship between Se Ure noe Thats thetavalebie evidence necessitated a ex 

- benzene at all recorded exposure levels and significantly lower level. An exposure limit ie 
. chromosomal damage, aplastic anemia, and below 1 ppm, it was argued, would be feasi- | cones 


leukemia. In that discussion he evaluated, ble There were suggestions that benzene. Bye 3-2. 

and took seriously, respondents’ &vidence Olea gradually being replaced in many of “ rie 

a safe exposure level. See ‘also ante, at the affected industries and that most com- a ee 
' 2876 (POWELL, J., concurring in part and panies were already operating at or below . ; BS em 


‘in the judgment). © ; ‘the 1 ppm level... ; oe 


ec. e- 


The hearings on the pr oposed standard. The third position was that the 1971 stan- 

* were extensive, encompassing 17 days from dard should be retained. Proponents of this 

~ July 19 through August 10, 1977. The 95 Position suggested that evidence linking low. 

witnesses included epidemiologists, toxolo- levels of benzene exposure to leukemia was 

“> gists, physicians, political economists, indus- uncertain, that the current exposure limit. 

. _ try representatives, and members of the was sufficiently safe, and that the benefits 

affected work force. Witnesses were sub- of the proposed standard would be insuffi- 

jected to exhaustive questioning by reprée= cient to justify the standard’s costs. - In Bae 

sentatives from a variety of interested _ addition, there was testimony that the ex- BRASS: 

Sroups and organizations. ~ .~. . penses required by the proposed standard RR SO 

Three basic positions were Presented at Would be prohibitive. =, - naman : 
the hearings. The first Position was that “The regulations announcing the perma: _ ke a 

_ the proposed 1 ppm standard was necessary nent standard for benzene are accompanied «1 as 

because exposure to benzene. would cause by an extensive statement: of reasons sum- ~ \» BJ ee 
material impairment of the health of work- | marizing and evaluating the results of the. ee, 
€rs no matter how low the exposure level. hearings. - The, Secretary found that the a pes 

es Some direct evidence indicated that expo- evidence showed that exposure to benzene # 

a sure to benzene had caused chromosomal causes chromosomal damage, a variety of iB 
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, U.S. 402, 416, 9) S.Ct. 814, 823, 28 L.Ed.2d 136 1234 (1938). See Environmental Defense Fund 
(1971), courts must undertake a “searching and . _V. Ruckelshaus, 142 U.S.App.D.C. 74, 439 F.2d 

> Careful" judicial inquiry into those factors... - 584 (1971). ae ; B : 
Such an inquiry is designed to require the agen- I see no basis, however, for the approach~ - 
cy to take a “hard look,’” Kleppe v. Sierra taken by the plurality today, which amounts to p 
Club, 427 U.S. 390, 410, 96 S.Ct. 2718, 2730,49 - nearly de novo review of questions of fact and 


L.Ed.2d 576 (1976) (citation omitted), by con-  _— of regulatory policy on behalf of institutions | : 
sidering the proper factors and weighing them that are by no means unable to protect them- eB 
—” ina reasonable manner. There is also room for Selves in the political process. Such review is : 
especially rigorous judicial scrutiny of agency especially inappropriate when the factual ques- : 
Gecisions under a Fationale akin to that offered tions at’issue are ones about which the Court. ee F 
: in United States y. Carolene Products, Iné., 304 cannot reasonably be expected to have exper- aS sy: ‘ 
ap Sales, 152, n. 4, 58 S.Ct. 778, 783, 82 LEd. tise, (ce: aay see et 
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2892 
nonmalignant blood disorders, and lewvke- 
mia. (App. 81a). He concluded that low 
,concentrations imposed a hazard that was 


sufficiently grave to call for regulatory ac- 


_ tion under the Act. 


Evidence of deleterious effects. The Sec- 
retary referred to studies which conclusive- 
ly demonstrated that benzene could damage 


‘ chromosomes in blood-forming cells. (App. 


126a). There was testimony suggesting a 
causal relationship between chromosomal 


100 SUPREME COURT REPORTER 6 : 


damage and leukemia, although it could not ° 


be determined whether and to what extent 
such damage would impair health. (App. 
129a-130a).4° Some studies had suggested 
chromosomal damage at exposure levels of 
10-25 ppm and lower." No quantitative 
dose-response curve, showing the relation- 
ship between exposure levels and incidence 


of chromosomal damage could yet be estab-- 


lished. (App. 132a). ‘The evidence of chro- 
mosomal damage was, in the Secretary's 
view, a causé for “serious concern.”. (App. 
132a). 

The most common effect of benzene ex- 


posure was a decrease in the levels of blood 
platelets and red and white blood cells. If 


sufficiently Bae cas the result could be pan- 1897, and since that time similar results had. ~ 
cytopenia or aplastic anemia, noncancerous ‘been found inva’ numbervotscountmesians 
“but potentially fatal diseases. There Was cluding Italy, Turkey, Japan, Switzerland, 
‘estimony that some of the nonmalignant the Soviet Union, and the United States. 
blood disorders caused by benzene exposure The Jatest study, undertaken by the Nation-_ 
poe Progress lo or represented a preleuk- 3) Institute for Occupational Safety and 
emie stage which might eventually evolve Health (NIOSH) in the 1970's, reported a 
into a frank leukemia. (App. 88a).”” five-fold excess over the normal incidence 
Considerable evidence showed an associa- of leukemia among workers exposed to ben- 
tion between benzene and nonmalignant zene at industria! plants in Ohio. There ~. 
blood disorders at low exposure levels. was testimony that this study seriously un-— 
Such an association had been established in derstated the risk.'§ vy c. 
10. Tr. 258-259, 1039. exposure level in the NIOSH study was exten- 
ch toe sively debated dunng the hearings. A report 
JJ. Tr. 148, 200-201, 258. from the Industrial Commission of Ohio sug- 
; ‘ a gested that concentrations generally sanged 
12. Tr. 145, 173-174, 352, 1227, 1928, 3206; Ex. from 0 to 10 or 15 ppm. But the Secretary 
BeB, p-.166. te ous ‘ concluded that evidence at the hearings ‘ 
i showed that area exposures during the study - 
: ae aes Bee ma oe poo snes period had sometimes substantially exceeded — 
, e eptat P. oa 2 ie that level. Because of the conflicting evidence - : - 
14, Tr. 149, 1218, 2692, 2847. -. °. and the absence of monitoring data, he found 
4 esc that the excess leukemia risk observed in the 
1S. Tr. 308, 314, 747, 768, 769-770, 874, 2445. NIOSH study could not be linked to any partic- 
As the Secretary observed, the issue of the ular exposure level. y 
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one study in which the levels frequently 
ranged from 0 to 25 ppm with some concen-| 
trations above 100 ppm (App. 87a); in an- 


other they ranged from 5 to 30 ppm (App. 


89a). Because of the absence of adequate 
data, a dose-response curve showing the 
relationship between benzene exposure and 
biood disorders could not be constructed. 
There was considerable testimony, however, 
that such disorders had resulted from expo- 
sure to benzene at or near the current level 
of 10 ppm and lower.!® The Secretary con- 
cluded that the current standard did not 
provide adequate protection. He observed 
that a “safety factor’ of 10 to 100 was - 
generally used to discount the level at 
which a causal connection had been found 
in existing studies. Under this approach, 
he concluded that, quite apart from any 
leukemia risk, the permissible exposure lim- 


‘it should be set at a level considerably lower 
‘than 10 ppm. : 


Finally, there was substantial evidence 
that exposure to benzene caused leukemia. 
The Secretary concluded that the evidence ~ 
established that benzene was a carcinogen. . 
A causal relationship between benzene and 
leukemia was first reported in France in 
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47. Tr. 1023-1024, 1227; Ex. 154. 


me 


The Secretary reviewed certain. studies 
suggesting that low exposure levels of 10 
Ppm and more did not cause any excess 
incidence of leukemia. ‘ Those studies, he 
suggested, suffered’ from sévere methodo- 
logical defects, as their authors frankly ac- 
knowledged.16_ Finally, the Secretary dis- 
cussed a study suggesting a Statistically 
Significant excess jn leukemia at levels of 2 
to:9 ppm. (App. 89a).!7 He found that, 
despite certain deficiencies in the study, it 
should be considered as consistent with oth- 
er studies demonstrating an excess leuke- 
mia risk among employees exposed to ben- 
zene. (App. 110a). % 


Areas of uncertainty. The Secretary ex- 
amined three areas of uncertainty that had 
Particular relevance to his decision. First, 
he pointed to evidence that the latency peri- 
od for benzene-jnduced leukemia could 
range from 2 to over 
Since lower exposure levels lead to an in- 
crease in the latency Period, it would be 
extremely difficult to obtain evidence show- 
ing the dose-response relationship between . 
leukemia and exposure to low levels of ben- 
zene. Because there has been no adequate 
monitoring in the past, it would be practi- 
cally impossible to determine what the ex- 
posure levels were at a time sufficiently 
distant so that the latency period would 
have elapsed. The Problem was compound- 
ed by the difficulty of conducting a suitable : 
Study. Because exposure levels approach- 
ing 10 ppm had been required only recently, 
direct evidence showing the relationship be- 
tween leukemia and exposure levels be- 


16. As to the Study on which industry relied 
most heavily, for example, the Secretary, large- 
ly repeating the author’s own admissions, ob- 
Served that (1) a number of employees included 
in the sample may not have been exposed to 
benzene at any time; (2) there was inadequate 
follow-up of numerous employees, so that per- 
sons who may have contracted leukemia were 
not included in the data; (3) the diagnoses | 
were subject to serious question, and cases of 
leukemia may have Bone unnoticed; (4) no 
determination of exposure levels had been 


made; and (5) the occupational histories of the . 


workers were 


admittedly incomplete. (App. 
1]0a-1} Ja). 3 


., INDUSTRIAL UNION v. AMERICAN 
Cite as 100 S.Ct 2844 (1980) 


20 years. (App. 116a). ' 


~ See also Tr. 3251 et Seq.; Tr. 3506 
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tween 1 and 10 ppm would be unavailable 
in the foreseeable future.’ 

Second, the 
viduals had differences in their susceptibili- 


PETROLEUM © 


_ exposed to be 
known but Possibly substantial size having 
various “predisposing factors” whose mem- 
bers were especially vulnerable to the dis- 
ease. (App. 1]8a; 184a). The permanent 
Standard was designed to minimize the ef- 
fects of exposure for these susceptible indi- 
viduals as well as for the relatively insensi- 
tive (App. 184a) and also 


to facilitate early 
diagnosis and treatment. (App. 118a-119a). 


The Secretary discussed the contention 
that a safe level of exposure tq benzene had 
been demonstrated. From the testimony of. 
numerous scientists, he concluded that it 
had not. (App. 124).8 He also found that 
although no dose-response_curve could be 
plotted (App. 183a),'9 the extent of the risk 
would decline with the exposure level. 
(App. 183a).” Exposure at a level of 1 ppm 
would therefore be less dangerous than ex- 

~Posure at one of 10 ppm. The Secretary 
found that the existing evidence justified 
the conclusion that he should not “wait for ; 
answers” while employees continued to be 
exposed to benzene at hazardous levels.: 


. Finally, the Secretary responded to the’ 
argument that the permissible exposure lev- _ 
el should be zero or lower than 1 ppm. 

(App. 185a).2! 
tries had already achieved the 1 ppm level, - 
he found that 4 lower level would not be 

feasible. (App. 187a). amar iity cae . 


is. The testimony of Dr. Aksoy, one of the 
world’s leading experts, was typical:, “(E)ven 
one ppm . . . causes cancer.” Tr. 204. 
See-also Tr. 30, 150, 262, 328, 363-364, 745~ 
746, 2420, 394, 1057,. 1210, 351-352, Ex. 2724p: 
1. . 


19. Tr. 130, 360, 414-415, 416-417, 760-761, 
781-782, 925, 1055-1056; Ex. 75, p. 2; Ex. 24. 
p. 11. 3 ; 


=- 


20. Tr. 382, 401, 405, 1372, 2846, 2842-2843... 


21. Tr. 148-149 (“the permissible exposure limit 
should be zero”) (Testimony of Dr. Aksoy). 
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2894 3 
Costs and benefits. The Secretary of- 
fered a detailed discussion of the role that 


economic. considerations should play in his | 


determination. 


technologically. In his view the permanent 
Standard for benzene was feasible under. 
both tests. The economic impact would fall 
primarily on the more stable industries, 


Such as petroleum refining and petrochemi- - 
. cal production. (App. 134a). These indus- 


tries would be able readily to absorb the 
costs or to pass them on to consumers. 
None of the twenty affected industries, in- 
volving 157,000 facilities and 629,000 ex- 
posed employees (App. 137a), would be un- 
able to bear the required expenditures 
(App. 135a). He concluded that the compli- 
ance costs were “well within the financial] 


" capability of the covered industries” (App: 


163a). An extensive survey of the national § 


cconomic impact of the standard, under- 


' taken by a private contractor, found first- 


year operating costs of between $187 and 


' $205 million, recurring annual costs of $34 


million, and investment in engineering con- - 


trols of about $266 million.2 Since respon- 


dents have not attacked the Secretary's ba- 


622. “The: Plurality’s estimate of the amount of ) 
expenditire per employce, see ante, at 2858, is- 


highly misleading. Mast of the costs of the 

“benzene standard would be incurred only once’ 
and would thus protett an unascertainable 
- number of employees’ in the future; that num- , 
ber will be much higher than the number of 
employees currently employed. : 


23. ‘The projection, designed as an extrapolation 


from an amalgamation of existing studies, was 
dependent on a number of assumptions which 
the Secretary could reasonably view as ques- 
tionable. Indeed, the witness himself stated 
that his estimate was based on “a lousy set of 
data,” was “slightly better than a guess,” Tr. . 
2772, and that there was **no real basis,” Tr. 


us 2719, for a dose-response curve on which the 


estimate was wholly dependent. - ee 
The witness’ assumptions were severely test- 
ed during the hearings, see Tr. 2795 et seg., and 
_the Secretary could reasonably reject them on 
the basis of the evidence in the record. For 
example: (1) The witness appeared to assume 
that in previous tests leukemia had been con- 
tracted after a lifetime of exposure; the evi- 
dence afforded no basis for that assumption, 


. 


\ st o - 


Ss ~ 


100 SUPREME COURT REPORTER - -* -.- 


He observed that standards - 
. Must be “feasible,” both economically and 
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sic conclusions as to cost, the Secretary's 
extensive discussion need not be summa- 
rized here. ep aes ; 


- Finally, the Secretary discussed the bene. 


fits to be derived from the permanent stan- 
dard. During the hearings, 
argued that the Secretary should estimate 
the health benefits of the Proposed regula- 
tion. To do this he would be required to 
construct a dose-response curve showing, at 
least in a rough way, the number of lives 


it had been’ 


. that would be saved at each Possible expo- . 


sure level. Without some estimate of bene- 
fits, it was argued, the Secretary's decision- 
making would be defective. . During the 
hearings an industry witness attempted to 
construct such a dose-response curve. Re- 
stncting himself to carcinogenic effects, he 
estimated that the proposed standard would 
‘save two lives every six years and suggest- 
ed that this relatively minor benefit would 
not justify the regulation’s costs. 

The Secrefary rejected the hypothesis 
that the standard would save only two lives 


"an six years. This estimate, he concluded, 


.was impossible to reconcile’ with the evi- 
dence in the record. 


(App. 161a)7 He’ 


determined that, because of numerous _un- - 


certainties in the existing data, it was im- 


and the ‘duration of exposure may have been 
quite short for particular employees. If the 


duration period was short, the witness’ esti- ~ 


. _Mate would have been much too low. (2) The 
"witness assumed that exposure levels in the 
NIOSH study were around 100 ppm. The Sec-- 
retary found, however, that no such assump- 
- Hon could be made, and there was evidence 
that exposure levels had generally been be 
tween 0 and 10-15 ppm. (3) The witness as- 
sumed that the dose-response curve was linear 
at all levels, but there was no basis for that 
assumption. In the case of vinyl chionde (an- 
other carcinogen for which the Secretary has_ 
promulgated exposure Standards), recent evi- 
dence sugpgested that the dose-response curve 
rises steeply at low doses and becomes Jess 


steep as the levels are increased. (4) Twenty- - 


five percent of the workers in the NIOSH study 
had not been found, and the witness assumed 
that they were still alive and would not con- 
tract leukemia. 
ers exposed in that study were still alive: the 
witness assumed they too would not contract 


Six hundred additional work- ‘- 


Jeukemia. There was. considerable testimony ~ 


_ that, for these and other reasons, the NIOSH 


study significantly underestimated the risk.. ~- 
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Possible to construct a dose-respo 
by extrapolating from those data 
exposure levels.4 More generally, 
retary observed 
lished that there was as 
sure for benzene. Since t 
} able testimony that the 
with the exposure level 


nse curve 
to lower 


afe level ‘of ex po- 
here was consider- 
risk would decline 
(App. 160a), the 
lives. The num- 
appreciable,” but 


160a). . 


The Secretary concluded that, in light of 
the scientific uncertainty, he was not re- 
quired to calculate benefits more precisely. 

: (App. 162a-163a). In any event he gave 
+ “careful consideration” to the question of 
- whether the admittedly substantial costs 
7 were justified jn light of the hazards of 
benzene exposure. He concluded that those _ 
~~ costs’ were “necessary” in order to promote 
_ the purposes of the Act. 3 


. 


° 


alsin 


This is not a case in which the Secretary 
found, or respondents established, that no 


- The witness assumes that it had not. 
NIOSH Study found a five-fold excess ri 
benzene exposure; the witness assumed that 
the excess was much lower, despite the NIOSH 
finding and the testimony that that finding was 
a significant understatement of the risk. 
light of these uncert 
conclude that the w 
portable. 


24. Witnesses testify 
Struct a dose-res 


(5) The 
sk from 


In 
ainties, the Secretary could 
itness’ estimate was unsup- 


. 


ing to the inability to con- 
Ponse curve referred primarily 
to the impossibility of correlating the incidence 
of leukemia, blood disorders, and chromosomal 
damage with the levels and duration of expo- 
Sure in past studies. Thus Dr. Herman Kraybill 
of the National Cancer Institute testified, 

ee [We like to estimate risk factors. 
This has been Gone, as many of you recall, with 
vinyl chloride several years ARO! wae, (To 
estimate the risk factors on [the basis of} ex- 
perimental data, this Presupposes you have — 
800d toxicity data. When I say toxicity data, I 
mean good dose-response data on vinyl chlo- 
‘ride, which indeed we did have that. But with 
benzene, it appeared that we didn't have this 
Situation, so therefore, most of us gave up. . 
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the Sec-' 
that it had not been estab-. 


AMERICAN PETROLEUM ~ 

Chte as 100 S.C 2844 (1980) von Ue an 
benefits would be derived from a 
nent standard 
efits was insignificant. Nor was it sh 


that a quantitative estimate of benefits 
could be ma 


available evidence.” 

concluded that bene 
those benefits “may” 
that the dose-response 
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perma- 
, or that the likelihood of ben- 


de on the basis of “the best 
Instead, the Secretary 


fits will result, that 


relationship of low 


levels of benzene exposure and leukemia, 
nonmalignant blood disorders, and chromo- 
somal damage was impossible to determine. 
The question presented js whether, in these - 


circumstances, 
tary to take regulatory 
he. must allow continued’ 
more definitive information 


ble. - 


the Act permits the Secre- 


exposure until 
becomes availa- 
eat kia? 


As noted above, the Secretary's determi- 


nations must 


“substantial eviden 
sidered as a -whole.” 


) ‘This standard represents a legislative judg- 


be upheld if Supported by - 
ce in“ the record con- 
2 USC. § 655(f). 


ment that regulatory action Should be sub- 


Served that the arbit 
standard ‘itself contemplates a Searching 


With benzene, 


760-76]. 


Because of the enormous uncertainties in level 
and duration of exposure in 


assumptions would necessarily be arbitrary. | 
The possible range of assum 


that the ultimate conclusion would be 


uninformative. 


ject to review more stringent than the tra- 
- aa ditional “arbitrary and 
A = . H& 


we sort of struck out.” Tr. 


s 
Prior studies, any 


ptions was so great 


entirely 
See Tr. 360, 415, 1055-1056. - 


25. At one point the Secretary did indicate that 
appreciable benefits were 


“likely” to result. 


The Court of Appeals held that this conclusion 
was unsupported by substantial evidence. The 


Secretary's Suggestion, however, was made in 
the context of a lengthy discussion intended to 
show that appreciable benefits “may” be pre- 
dicted but that their likelihood 
quantified. The suggestion should not be taken 
as a definitive statement that appreciable bene- 
fits were more probable than not. if 


could not be 


= 


For reasons stated infra, there is nothing in 


the Act to prohibit the Secretary from acting 
when he is unable to conclude that appreciable’ 
benefits are more probable than not. . 
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“inquiry into the facts” in order to deter. 

-- . mine “whether the decision was based on a 
consideralion of Use relevant factors and 

_- whether there has been a clear error of 
judgment.” Citizens to Preserve Overton 
Park v. Cele 401 U.S. 402, 416, 91 S.Ct 
814, 824; 28 L.Ed.2d 136 (1971). Careful . 
performance of this task is especially impor- 
tant w Congress has imposed the com- 
paratively more rigorous “substantial evi- 
dence” requirement. As we have empha- 
sized, however, judicial review under the 
substantial evidence test is ultimately def- 
erential. See, e. g., Richardson v. Perales, 
402 U.S. 389, 401, 91 S.Ct. 1420, 1427, 28 
- L.Ed.2d 842 (1971); Consolo v. Federal Mar- 
itime Comm'n, 383 U.S. 607, 618-621, 86 
S.Ct. 1018, 1025-27, 16 L.Ed.2d 131 (1966). 
_, The agency’s decision is entitled to the tra- 
ditional presumption of validity, and the 
court is not authorized to substitute its 
judgment for that of the Secretary. If the 


; _ Secretary has considered the decisional fac- - 


‘tors and acted in conformance with the 


“statute, his ultimate decision must be given’ 


a ‘large measure of respect. ‘Id., at 621, 86 
"Sct, at 1027. ; 

- The plurality is insensitive to three fac- 
_ tors which, in my view, make judicial re- 


"+ view of occupational safety and health stan- © 


J dards under the substantial evidence test 


particularly difficult. First, the issues of- . 


ten reach a high level of technical complexi- 


to which they are unaccustomed by training 


or experience. Second, the factual issues ° 


_with which the Secretary must deal are - 

’ frequently not subject to any definitive res- 
olution. Often “the factual finger points, it” 
does not conclude.” 
dus, Inc. v. OSHA, 509 F.2d 1301,- 1308 
_(CA2) (Mr. Justice Clark), cert. denied, 421 
US. 992, 95 S.Ct. 1998, 44 L.Ed.2d 482 
_(1975).* Causal connections and theoretical 

. extrapolations may be uncertain. Third, 
_. when the question involves determination 
of the acceptable level of risk, the ultimate 
‘decision must necessarily be based on con- 

- siderations of policy as well as empirically 
Verifiable facts.’ Factual determinations 
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tee PUEREME SS REPORTER _ 


ty. In such circumstances the ‘courts are’ 
. required to immerse themselves in matters . 


Society of Plastics In- 
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can nat most define the risk in some statisti- ~: 
cal way; the judgment whether that risk is 
tolerable cannot, be based solely o ona a resolu. 
tion of the facts. ae 


The decision to take action in bondiions 
of uncertainty bears little resemblance to. 
the sort of empirically verifiable factual 


conclusions to which the substantial evi- 7 


dence test is normally applied. Such deci- © 
sions were not intended to be unreviewable; 
they too must be scrutinized to ensure that 


‘the Secretary has acted reasonably and 


within the boundaries set by Congress. But - 
a reviewing court must be mindful of the 
limited nature of its role. See Vermont 


- Yankee Nuclear Power Corp. v. NRDC, 435 .-° 


U.S. 519, 98 S.Ct. 1197,-55 L.Ed.2d 460 
(1978). It must recognize that the ultimate 
decision cannot be based solely on determi- 
nations of fact, and that those factual con- 


. clusions that have been reached are ones 


which the courts are sao to peste ad 


“on theirown. -_ koh 


Under this re of review, eine doles 
sion to reduce the permissible exposure lev- 
e] to 1 ppm was well within the Secretary’s 
authority. The Court of Appeals upheld 
the Secretary’s conclusions that benzene © 
causes leukemia, blood disorders, and chro- © 
mosoma! damage even at low levels, that an ° 
exposure level of 10 ppm is more dangerous 
than one of 1 ppm, and that benefits will 
.result from the proposed standard. It did 
not set aside his finding that the number of 
lives that would be saved was not subject to 
‘quantification. Nor did it question his con- 


_ clusion that the reduction was “feasible.” 


In_ these circumstances, the “Secretary's = 


decision was reasonable and in full con- 
formance with the statutory language re- 
quiring that he “set the standard which 
most adequately assures, to the extent fea- 
sible, on the basis of the best available 
evidence, that no employee will suffer ma- 
‘terial impairment of health or functional 
capacity even if such employee has regular 
exposure to the hazard dealt with by such - 
standard for the period of his working life.” 


29 US.C. § 655(bX5). On this record, the ‘ 
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_ INDUSTRIAL UNION y. AMERICAN PETROLEUM 2897 
Cite as 100 S.cr 2844 OED) ec ek ef oa ee x ; 
regular expo- necessary or appropriate to assure safe or 
would pose a healthful working conditions” requires the 
" definite risk resulting in materia] impair- Secretary to Show that it is “more likely 
ment to some indeterminate but Possibly than not” that the risk he seeks to regulate 

employees. Studies is a “significant” one. Ante, at 2869. The - 
Plurality does not Show how this require- 

_ $benzene exposure. Expert after expert tes- ment can plausibly be derived from the 

ifi vel of exposure had “reasonably 


clause. Indeed, the plurality’s. 


declined with the exposure level. There refuted by the Act's language, structure, ; 
was some direct evidence of incidence of 


and legislative history, and it is foreclosed 
leukemia, nonmalignant blood disorders, by every applicable guide to Statutory con- 
and chromosomal damage at exposure ley- Struction. In short, the Plurality’s standard 
els of 10 Ppm and below, oreover, numer- _Is a fabrication bearing no Connection with -° 
ous experts testified that existing evidence the acts or intentions of Congress. 
required an inference that an exposure lev- GAC the outset, jtees important ta obecrve 
, @l above 1 ppm was hazardous. We have’ that “reasonably necessary or appropriate” 
. Stated that “well-r easoned expert testimo- clauses are routinely inserted in regulatory ~- 
_ ny—based on what is known and paren a legislation, and in the past such clauses 
"dicted by empirical evidence—may in ‘and of have uniformly been interpreted as general 
itself be ‘substantial evidence’ when first- 


Ae: ; . _ Provisos that regulatory actions must bear a 
hand evidence on the question - =. | Is 


7 ae “he reasonable relation to those statutory pur- 
unavailable.” | FPC y, Florida Power & poses set forth in the statute's substantive ~ 
Light Co, 404 US, 493, 464-465, 92 S.Ct - provisions. See, e. &., FCC v. National Citj- °° 
637, 644, 30 L.Ed.2d 600 (1972). Nothing in zens Committee for Broadcasting, 436 U.S. ~ 
the Act purports to prevent the Secretary 975, 796-797, 98 S.Ct.” 2096, 2112-13, 56 4 
from acting when definitive information as - L.Ed.2d 697 (1978); ‘Mourning - Family =". 
to the quantity of a Standard’s benefits is . 


4 ae Publications Service, Inc., 411 U.S. 356, 369, i : 
H . ° ‘UNavailable.* Where, as here, the deficien- 93 S.Ct. 1652, 1660, 36 L-Ed.2d 318 (1973); =, 
. cy in knowledge relates to the extent of the Thorpe vy. Housing Authority of the City of . : 
benefits rather than their existence, I see _ Durham, 393 U.S. 268, 280-281, 89 S.Ct. 518, - : 
vont to hold that the Secretary has 525-26, 21 L.Ed.2d 474 (1969). ‘The Goart . -- 
excceded his statutory authority. > has never—unti! today—interpreted a “rea-_. y 
; Bey pene 2 Pe siatalons Com a sonably necessary Or appropriate” clause as 4 s 
arabe At greciy B. the Opes Bs having a_substantive content that ‘Super- *~ SS 
ferThe:s Plurality avoids this - conclusion _sedes a specific congressional directive em- z 
through reasoning that ma charitably be bodied in a Provision that is focused’ more a es 
described as obscure. According to the plu- Particularly on an sents authority. This . Sayeea 
° w. Cae . ° . : F tis 
_ rality, the definition of occupational safety principle, of course, reflects ‘the common BORE? g- 
i and health standards as those “reasonably understanding that the determination of ee 
' 26. This is not to say that the Secretary is pro-- Secretary indicates that_he has attempted to ze 
hibited from examining relative costs and bene- . quantify costs and benefits in the past. See 43 ees 
fits in the process of setting priorities among Fed.Reg. 54354, 54427-5443} (1978) (lead); 43 eae 
hazardous substances, or that systematic con- Fed.Reg 27350, 27378-27379 (1978) (cotton Bes, ‘e 
sideration of costs and benefits. is not to be dust). - <a rates = Oar 
‘ attempted in the standard-setting process. Ef- It is not necessary in the present case to say Cia 
forts to quantify costs and benefits, like state- whether the Secretary must show ‘a reasonable SACL Soaks 
‘ments of reasons generally, may help to pro-' *- ‘relation between costs and benefits. Discount- xe ign 
mote informed consideration of decisional fac- ing for the scientific uncertainty, the Secretary : a arsas 
tors and facilitate judicial review. See Dunlop expressly—and reasonably—found such a rela- - m3 .e S ee 
: v. Bachowski, 42] U.S. 560, 571-574, 95 S.Ct. ~. tion here. - casa co ee Sy Gaieae eoeg : 
4 1851, 1859-61, 44 L.Ed.2d 377 (1975). - The pe 
. * . vd F x x 
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: : _ whether regulations are “reasonably neces- S.Ct. 2315, 2324-25, 41 L.Ed.2d ia) (1974); . ve , 
7 sary” may be made only by reference tothe Clark vy. Uebersee Finanz-Korp., $32 US, - requireme 
legislative judgment reflected in the stat- . 480, 488-489, 68 S.Ct. 174, 177-78, 92 L.ba sisted of ¢ 
ute; it must not be based on a court’s own, 88 (1947). In short, Congress ‘could have lier versic 
inevitably subjective view of what steps provided that the Secretary may not take contained 
should be taken to promote perceived statu- regulatory action until the existing scientif- criticisms, 
tory goals.- o eviphiyae” sv" "ie evidence proves the risk as issue to be ‘* _ amendme: 
+, The plurality suggests that under the “significant,”* but it chose not to do so. strict “no 
. “reasonably necessary” clause, a workplace The plurality’s interpretation of the “rea- toxic sub: 
- _~ 1s not “unsafe” unless the Secretary is able  sonably necessary or appropriate” clause is bility cor 
lo convince a reviewing court that a “sig- also conclusively refuted by the legislative “impairm: 
nificant” risk is at issue. Ante, at 2864. history. While the standard-setting provi- It is disir 
That approach is particularly embarrassing sion that the plurality ignores received ex- to sugges 
in this case, for it is contradicted by the tensive legislative attention, the definition- legislativ. 
plain language of the Act. The plurality’s al clause received none at all. An earlier . were met 
i ee interpretation renders utterly superfluous version of the Act, see n. 8, supra, did not requiring 
the first sentence of § 655(b)5), which, as embody a clear feasibility constraint and - fy readin 
_ noted above, requires the Secretary to set was not restricted to toxic substances or to sonably 1 
the standard “which most adequately as- “material” impairments. The “reasonably Act all a’ 
~ " sures... . that no employee will suf- ~ necessary or appropriate” clausé was con- “The pl 
fer material impairment of health.” JIn-. tained in this prior version of.the bill, as it “ments ar: 

_. deed, the plurality’s interpretation reads was at all relevant times. In debating this eitindin 

~-* _ that sentence out of the Act. By so doing, version, Members of Congress repeatedly cE eee 
~ the plurality makes the test for standards expressed concern’ that it would require a : 

- A 3 : zi =~ n. 45, h 
regulating toxic substances ‘and harmful _ risk-free universe. See, e. g., ante, at 2866- “must shi 
Physical agents substantially identical to 2867. The definitional clause was not. it is me 

_-the test for standards generally—plainly - mentioned at all, an omission that would be a7 ie SUA We ae 
the opposite of what Congress intended. "incomprehensible if Congress intended by aart ae 
And it is an odd canon of construction that that clause to require the Secretary to Pe 
would insert in a vague and general defini- quantify the risk he sought to regulate in - a tiv 
tional clause a threshold requirement that order to demonstrate that it was “signifi- a 

_ overcomes the specific language placed ina cant.” : ue ce os es nat - 

.. Standard-setting provision. The most ele- — The only portions of the legislative histo- setting : 

.  gmentary principles of Statutory construction “ry on which the plurality relies, see ante, at . Court's ' 

. , Jemonstrate that precisely the opposite in-. 2866-2867, have nothing to. do with the ae 

._' “:terpretation is appropriate . See e. g., FPC “reasonably necessary or appropriate” a8. The 
v. Texaco, Inc, 417 U.S. 380, 394-395, 94 clause from which the “threshold finding” pee 
- . a * ; : : _ ; s x oe 
27. Kt is useful to compare the Act, with other Conservation Act). This approach demon- pone 
regulatory statutes in which Congress has re- strates a legislative awareness of the difference _ than tl 
quired a showing ‘of a relationship between between a feasibility constraint and a con-- oe palate 
costs and benefits or of an “unreasonable risk.” Straint based on weighing costs and benefits. 5 «wy GRe 45: 
In some statutes Congress has expressly re- See pp. 2902-2903, infra. In still others Con- ~ anou 
quired cost-benefit analysis or a demonstration . gress has authorized regulation of “‘unreason- ee 
of some reasonable relation between costs and able nsk,” a term which has been read by some sd 4 
benefits. See 33 U.S.C. § 701a (Flood Control “courts to require a balancing of costs and bene. ae 
Act of 1936); 42 U.S.C. § 7545(c2)(B) (Clean fits. See, ¢. g., Aqua Slide ‘N’ Dive Corp. v. pikes 
AI ACt)= 33° U.S'C § 1314()(4)(B) (Clean CPSC, 569 F.2d 831 (CA5 1978) (construing 15 hysic 
Water Act). In others Congress has imposed U.S.C. § 2058(c)(2)(A) [Consumer ‘Product ee 
_ two independent requirements: . that adminis- Safety Act]); Forester v. CPSC, 182 U.S.App. . —— 
trative action be “feasible” and justified by a D.C. 153, 559 F.2d 774 (1977) (construing 15 poesbil 
. balancing of costs and benefits, e. g., 43 U.S.C. U.S.C. § 1261(s) [Child Protection and Toy angus 
+ § 1347(b) (Outer Continental Shelf Land Act);' ° Safety Act])- , PASS ere baa 
_ 42 U.S.C. § 6295(a)(4)(D) (Energy Policy and a, her F = - ne 
F = A ; oat tg Basi ie 
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requirement is derived. Those portions con- 
sisted of criticisms directed toward the ear- 
lier version of the statute, which already 
contained the definitional clause.’ These 
criticisms, in turn, were met by subsequent 
amendments that limited application of the 
strict “no employee will suffer” clause to 
_ toxic substances, inserted an explicit feasi- 
_s bility constraint, and modified the word 
“impairment” by the adjective “material.” 
It is disingenuous at best for the plurality 
to suggest that isolated’ statements in the 
legislative history, expressing concerns that 
were met by subsequent amendments not 
requiring any “threshold” finding, can justi- 
fy reading such a requirement into a “rea- 
sonably necessary” clause that was in the’ 
Act all along.” ou. 


The plurality’s various structural argu-— 
ments are also unconvincing. The fact that 
a finding of “grave danger” is required for 
temporary standards, see ante, at 2863, - 
n. 45, hardly implies that the Secretary - 
must show for permanent standards that 
it is more probable than not that the 
Substance to be regulated poses a “signifi- 
cant” risk. Nor is the reference to “toxic 
substances,” ante, at 2864, in any way in- 
formative. And the priority-setting provi- 
sion, ante, 2865-2866, cannot plausibly be 
read to condition the Secretary’s standard- 
setting authority on an ability to meet the 
. Gourt’s “threshold” requirement. -- °* 


28. The. plurality also relies on its perception 
’ that if the “reasonably necessary” clause were 
not given the meaning it ascribes to it, there 
would be no guidance for “standards other 
than those dealing with toxic materials and 
harmful physical agents.” Ante, at 2863, 
n. 45. For two Feasons this argument is 
without force. First, even if the reasonably 
necessary clause does have independent con- 
tent, and even if that content is as the plurality 
describes it, it cannot under any fairminded 
reading supersede the express language of 
§ 655(b)(5) for toxic substances and harmful 
physical agents. 1 nies : 
_ Second, as noted above, an earlier version of 
the bill applied the “no employee will suffer” 
language to all substances. At that time, there 
was no “gap,” and accordingly it could not be 
argued that the “reasonably necessary or ap- 
propriate” clause had the content the plurality 


INDUSTRIAL UNION v. AMERICAN 
Cite as 100 S.Ct. 2844 (1980) 


personal views ‘of the plurality as to the | 


¢c 


The plurality i i ee en 
€ plurality ignores applicable canons of =: 
construction, apparently Tee 


because it finds 
. their existence inconvenient. But as we. 


stated quite recently, the inquiry into statu- | 
. tory purposes should be “informed by an 
awareness that the regulation is entitled to 
deference unless it can be said not to be a- 
reasoned and supportable interpretation of 
the Act.” Whirlpool Corp. v. Marshal], — 
OS. -, » 100 S.Ct. 883, 890, -63 
L.Ed.2d 154 (1980). Can it honestly be said 
-that the Secretary’s interpretation of the 
Act is “unreasoned” or “unsupportable”? 
And as we stated in the same case, “safety 
legislation is to be liberally construed to 
effectuate the congressional purpose.” Id., 
at » 100 S.Ct. at 891. The plurality’s 


. disregard of these principles gives credence 
‘to the frequently voiced criticism that they ~ 


are honored only when the Court finds it- 
self in substantive agreement with the 
agency action at issue. 
In short, today’s decision represents a. 
usurpation of decisionmaking authority that 
has been exercised by and properly belongs . 
with Congress and its authorized represent- - 
atives. The plurality’s construction has no_ 
support in the statute’s language, structure, 
or legislative history. The threshold. find- 
ing that the plurality requires is the plurali- 
ty’s own invention. It bears no relationship’. 
to the acts or intentions of Congress, and it 
can be. understood only as reflecting the 


ascribes to it. In this light, the plurality’s:rea- 
soning must be that when Congress amended ~ 
the bill to apply the strict § 655(b)(5) require- 
‘ments only to toxic substances, the definitional 
clause gained an independent meaning that in 
turn comprehended all Standards. But surely 
this argument turns congressional Purposes on 
their head. It reasons that when Congress sin- 
gled out toxic substances for special regulation, 
it simultaneously created a more lenient (‘‘rea- 
sonably necessary”) test for standards general- 
ly, and that once that more lenient test was 
applicable, it somehow superseded the strict® 
requirements for toxic substances. That réa-* 
soning is both illogical and circular... Nor is 
there any basis for the plurality’s suggestion, 
see ante, at 2867-2868 n. 54, that the original 
bill's application to all standards was “entirely 
inadvertent on s3. te, wm ge 
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~ 2900 100 SUPREME COURT REPORTER . 
and to adequately protect employees from 
the hazards of exposure to benzene.” App. 
__In these circumstances it seems clear that - 
the Secretary found a risk that is “signifi- 
cant” in the sense that the word is normally _ 
used. “There was some direct evidence of - 
chromosomal damage, nonmalignant blood 
disorders, and leukemia at exposures at or 
near 10 ppm and below. In addition, expert: 
after expert testified that the recorded ef- 
fects of benzene exposure at higher levels 
justified an inference that an exposure level 
above 1 ppm was dangerous. The plurali- 
ty’s extraordinarily searching scrutiny of 
this factual record reveals no basis for a 
conclusion that quantification is, on the ba- 

sis of “the best available evidence,” possible 

at the present time. If the Secretary decid- 

ed to wait until definitive information was 
available, American workers would be sub- . 
jected for the indefinite future to a possibly 
‘substantial risk of benzene-induced Jeuke- - 
mia and other illnesses. It is unsurprising, 

at least to me, that he concluded that the, 
take regulatory 


proper allocation of resources for safety in | 
. the American workplace. 


po GMS nie se 
_ The plurality is obviously more interested 
in the consequences of its decision than in 
discerning the intention of Congress. But 
since the language and legislative history of 
the Act are plain, there is no need for 
conjecture about the effects of today’s deci- 
‘sion. “It is not for us to speculate, much 
less act, on whether Congress would have 
altered its stance had the specific events of : 
this case been anticipated.” TVA y. Hill, 
437 U.S., at 185, 98 S.Ct, at 2297. I do not 
pretend to know whether the test the plu- 
rality erects today is, as a matter of policy, 
preferable to that created by Congress and 
its delegates: the area is too 


-. - 


' 


- - 


fraught with 
dependent on 
_ considerations of policy, for a court to be 
able to determine whether it is desirable to 
require identification, of a “significant” risk 
before allowing an administrative agency to 
take regulatory action. But in light of the 
tenor of the plurality opinion, it is necessary ‘statute authorized him to 
to point out that the question is not one-sid- AEE a ls seas 
ed, and that Congress’ decision to authorize - : : ee 
_ the Secretary to promulgate the regulation- 
at issue here was a reasonable one. ..-.. 


In this case the Secretary found that” 
_exposure to benzene at levels above 1 ppm - 
posed a definite albeit unquantifiable risk 
.of chromosomal damage, nonmalignant 
blood disorders, and leukemia. The existing — 
dion atch rik was pete et” able Dut be eely Secon 
it did not permit even rough quantification Significant opstseohiile ee Phe adoption 
of that risk. Discounting for the various . Of sucha test wotid subject Amerigan 
scientific uncertainties, the Secretary gave workers to a continuing risk of cancer and 
“careful consideration to the question of other serious diseases, it would disable the 
whether the[] substantial costs” of the Secretary from regulating a wide variety of 
Standard “are justified in Tight of the haz- carcinogens for which quantification avaply 
ards of exposure to benzene,” and concluded cannot be undertaken at the present es 
that “these costs are necessary in order.to. There are encouraging signs that today’s 
effectuate the Statutory purpose". , ~ decision docs not extend that-far.9 My 


29. The plurality suggests that it is for the agen- 
»  €y “to determine, in the first instance, what it - . 


Under these circumstances, the plurality’s 
requirement of identification of a “signifi- 
cant” risk will have one.of two conse- 
quences. If the plurality means to require 
the Secretary realistically to “quantify” the 
risk in order to satisfy a court that it is 
“significant,” the record shows that the plu- 
rality means to require him to do the impos- 
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ta 


) 
~ . 


“at 2870-2871. Moreover, my Brother POW- 
ELL would not require “quantification OT risk 
in every case.” Ante, at 2876 (POWELL, J., 
concurring in part and concurring in the judg- 
ment). As I read his opinion, Mr. Justice POW- 


considers to be a ‘significant’ risk,”. and that 
the agency “is free to use conservative assump- - 
Uons in interpreting the 
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+. eeu erie Che as 100 S.C. 2844 (1980) 6 ee ci 
x Brother POWELL concludes that the Secre. . standard,” ante, at 2364-2865, n. 48, the - pea 
‘ tary is not prevented from taking regula- _ requirement was plainly satisfied by the j Aa TH 
2 tory action “when reasonable quantification Secretary's express statement that the stan- Tyee 
rs cannot be accomplished by any known dard's costs “are necessary in order to ef- - PRIS 
+ & i ” ° = _¢ 2 
a methods.” See ante, at 2876._ The plurali- fectuate the Statutory purposes . . -- 
i ty also indicates that it would not prohibit and to adequately protect employees from’. 
.._ the Secretary from promulgating safet . the hazards of exposure to benzene” App. 
; standards when quantification of the bene- 163, Third, the record amply demonstrates 
; fits is impossible. ‘See ante, at 2871 ‘that in light of existing scientific knowl. 
} ited 63. The Court might thus allow the edge, no purpose would be served by requir. _ 
etary to attempt to make a very rough ing the Secretary to take steps to quantify 
t quantification of the risk imposed by a car- -the risk of exposure to benzene at low - 
- cinogenic substance, and give considerable levels. Any such quantification would be. 
: defer ence to his finding that the risk eS based not on scientific “knowledge” as that 
, significant. If so, the Court would Permit term is normally understood, but on consid- “re : 
: the Secr Cary) © PP omulgate pr ecisely the erations of policy: For carcinogens like | - fee ac% 
_ Same regulation Involved in this case if he benzene, the assum tions'on which a dose.” oe 
; - had not relied on a carcinogen “policy,” but ee P : ane on 
F ae ae response curve must be based are necessari- ey 
. a undertaken a review of the evidence and ty arnt To require ‘a’ quantitatiy Pies 
‘§] + \ “the expert testimony and concluded, on the’ “Y @rbitrary. 5 fat Sa Gen yl ‘Ye rags 
Loe vais ti that th showing of a _ Significant” risk, therefore, et APRESS 
: pete. 22.08 Conservative Ean UP Ons, eas would either paralyze the Secretary into ~ Bee 
a - Wisk addressed is a significant ‘one, Any = aay hak Pots : 


oan ferrets lion of the plurality’s ap- inaction or force him to deceive the public ~ - 


Proach would allow a court to displace the by aoe Mote cop tiond ae that 
_ agency's judgment with its own subjective ™uSt- et Rages Suse te ; P- -- PERS 
: “=conception of “significance,” a duty to be _, Port any rea Guiana t ee Poe AY 
4]: _performed without Statutory guidance. - ~. risk, See McGarity, Su Stantive an ers tl ae 
: ape hin g ei dural Discretion in Administrative Resolu- j Sis 
* . he si Mahe eo 3 pi er Soe ition of Science Policy Questions: Regulat- > + 
: ye peer ee itn vale wes sie! : hss ing Carcinogens in EPA and OSHA, 67 Geo. ; oY 
eo A Poy ae ‘© LJ. 729, 806 (1979). It is encouraging that _ Ay 
5 ment of the basis for the Secretary's deci- thecCarieys ars” willing "HOt ko nites rant 
Sion in this case. It is objectionable, how. . sfieiriee Ao hevEay it is ae fair] pea . 3 
ever,’ for three reasons, First, the require- j = t 2871 6 Nice tae y Po ee =e ‘ 
ment of identification of a “significant” ante, at 2871, and n. sae a ae 
_.. Tisk ‘simply has No relationship to the stat- Though it is difficult to see how a future ° 7 
ute that the Court today purports to con- Congress could be any more explicit on the ~ Pas 
Strue. Second, if the “threshold finding” matter than was the Congress that passed eae 
requirement means only that the Secretary the Act in 1970, it is important to remember eR + 
— ry} ze ona: oe ° ° ° ° A Cee 2 
must find “that there is a need for such a_ that today’s decision is subject to legislative Wisiteaent 
2 oll : - nF Sh Ses ae ; - eee aes 
ELL would have Permitted the Secretary to Secretary may regulate risks that are not sub- : A. ie eS 
Promulgate the standard at issue here if the ‘Ject to quantification on the basis of the “best eat i hae 
Secretary had Provided a more carefully rea- _—_ available evidence”; and (2) the Secretary's ey 
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reversal. Congress may continue to believe 
that the Secretary should not be’ prevented 
from - protecting American workers from 
cancer and other fatal diseases until scien- 
tific evidence has progressed to a point 
‘where he can convince a federal court that 
the risk is “significant.” Today’s decision is - 
objectionable not because it is final, but 
because it places the burden of legislative 
inertia on the beneficiaries of the safety 
and health legislation in question in this 
case. By allocating the burden in this fash- 
ion, the Court requires the American work- 
er to return to the political arena and to 
win a victory that he won once before in 


1970. I am unable to discern any justifica- 
tion for that result. © : 


stan 4 


decoaet VE ans 
Since the plurality’s construction of the 
“reasonably necessary or appropriate” 
clause is unsupportable, I turn to a brief 
discussion of the other arguments that re-" 
spondents offer in support of the judgment 
below. ae x ; 


_ First, respondents characterize the Act as ‘ 
8 pragmatic statute designed to balance the 
benefits of a safety and health regulation 
against its costs. Respondents observe that 
the statute spcaks in terms of relative pro- 
tection by providing that safety must be 
assured “so far as possible,” 29 U.S.C. 


-, 30.° Finding obscunity in the word “feasible,” my 
Brother REHNQUIST invokes the nondelega- 
‘tion doctrine, which was last used to invalidate 
"an Act of Congress in 1935. Schechter Poultry ° 
’ Corp. v. United States, 295 U.S. 495, 55 S.Ct. 
837, 79 L.Ed. 1570. While my Brother REHN- 
QUIST eloquently argues that there remains a 
Place for such a doctrine in our jurisprudence, I - 
am frankly puzzled as to why the issue is _ 
thought to be-of any relevance here. The non- - 
delegation doctrine is designed to assure that 
the most fundamental decisions will be made 
by Congress, the elected representatives of the 
People, rather than by administrators. Some 
minimal definiteness is therefore required in 
order.for Congress to delegate its authority to 
administrative agencies. : hes 


Congress has been sufficiently definite here. 
The word “feasible” has a reasonably plain 
“* meaning, and its interpretation can be informed 
by other contexts in which Congress has used 
it See n. 27, supra. Since the term is placed 
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the regulated industries. ~ hee. ou 
‘Respondents suggest that the feasibility 
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§ 651(b), and by stating that the “no mate- 


rial impairment” requirement is to be ‘im. 
Posed only “to the extent feasible.” * Re- 
spondents contend that, the term feasibility 


should be read to require consideration of’ ~ 


the economic burden of a standard, not 
merely its technological achievability. Ido . 


But respondents present no argument that . 
the expenditure required by the benzene 


standard is not feasible in that respect. 7 


The Secretary concluded on the basis of 
substantial evidence that the costs of the 
standard would be readily absorbed by the . 
20 affected industries. One need not define 


‘the feasibility requirement with precision in 


order to conclude that the benzene Standard 
is “feasible” in the sense that it will not 
materially harm the financial condition of - 


requirement should be understood. not 
merely to refer to a standard’s expense, but 
also to mandate a finding that the benefits 
of an occupational safety and health stan- 
dard bear a reasonable relation to its costs. 
I believe that the statute's language, struc- 


ture, and legislative history foreclose re- - 


spondents’ position. In its ordinary mean- 
ing an activity is “feasible” if it is capable 
of achievement, not if its benefits outweigh . 
its costs. See Webster’s Third New Inter- 


. in the same sentence with the “no employee 
will suffer” language, it is clear that “feasible” 
means technologically and ~ economically 
achievable. Under the Act, the Secretary is — 
afforded considerably more guidance than are 
other administrators acting under different reg- 
ulatory statutes. In short, Congress has made. 
“the critical policy decisions” in this case, see 
ante, at 2886 (REHNQUIST; J., concurring in 

- the result). ae a 
The plurality’s apparent suggestion, see ante, 

at 2866, that the nondelegation doctrine might 

be violated if the Secretary were permitted to 
regulate definite but nonquantifiable risks is 
plainly wrong. Such a statute would be quite 
definite and would thus raise no constitutional 


* question under Schechter Poultry. Moreover, 


Congress could rationally decide that it would- 
be better to require industry to bear “feasible” 
costs than to subject American workers to an 
indeterminate risk of cancer and other fatal 
diseases. hee : 
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national Dictionary 83} (1976). Moreover, 
respondents’ interpretation would render 

§ 655(b)5) internally inconsistent by read- 

ing into the term “feasible” a requirement 
irreconcilable with the express language au- 
thorizing the Secretary to set standards as- 

. suring that “no employee will suffer mate- 
rial impairment -. . .” .Respondents’ | 

.. » Position would render that language merely © 


» -hortatory. As noted above, no cost-benefit 


. Analysis is referred to at any point in the 
| Statute or its legislative history, an omission 
which cannot be deemed inadvertent in 
-light of the explicit. cost-benefit require- . 
ments inserted into other regulatory legisla- 
* tion! Fynally, the legislative history of the 
. feasibility Tequirement, see n. 8, supra, 
. demonstrates that Congress’ sole concern 
was that standards be economically and 
technologically achievable. The legislative’ 
intent was to Prevent the Secretary from 
materially harming the financial condition 
of regulated industries in order to eliminate 
31. Seen 27,supra. - ee) Se 


32. Congress’ antipathy toward cost-benefit bal- 
ancing is evident throughout the legislative his- 
tory of the Act. For example: _ " 
“The costs that will be incurred by employers 


> be established under this bil are, in my view, 
"reasonable and necessary costs of doing busi- 
_ Ress. Whether we, as individuals, are motivat- 
, ed by simple humanity or by simple economics, 
"we Can no longer permit Profits to be depend- 

ent upon an unsafe or unhealthy worksite.” 


“ * Legis. History 1150-195) (Sen. Eagleton). 


- 


-. Similarly, Senator Yarborough stated: ie 3 
. “We are talking about People’s lives, not the 
._ indifference of some cost accountants. . We are 
‘talking about assuring the men and women | 
who work in our plants and factories that they 
Will go home after a day’s work with their - 
bodies intact. We are talking about assuring ‘ 
our American workers who work with deadly 
' chemicals that when they have accumulated a 
. few year’s seniority they will not have accumu- 
lated lung congestion and poison in their bod- 
ies, or something that will strike them down 
before they reach retirement age.” Legis His-_ 
tory 510. od ded Pes 
33. Nor need I discuss the possibility, raised by. 
counsel for petitioner in oral argument, that a 
decision to regulate a substance Posing a negli- 
gible threat to health and safety could itself be 
challenged as arbitrary and capricious under 
: the Administrative Procedure Act. See Tr. of 
_~ * Oral Arg., at 23, , 


¢ yt. peek es 
wes} AF GRY SoH eid Jt 
ee AV 
LS en ae ne }- 
0a 8 Ne EEE. 
Wo Lond eve be ie 


mas 
y* 


. wih 


in meeting the Standards of health and safety to — 


-. 
aa 


risks of impairment.” Congress did not in- 


tend to preclude the Secretary from taking 


teh 


ree ie eee INDUSTRIAL UNION v. AMERICAN PETROLEUM. 2903 ~ 
Cite as 100 S.Ct 2844 (1980) . a ; 7 ae. 


regulatory action where, as here, no Such 


threat to industry is posed. | te 


In order to decide this case, however, it is 
not necessary to resolve the | question 


whether the term “feasibility” may contem- = 


plate some balancing of the costs and bene- 
fits of regulatory action.3 Taking into 


account the uncertainties in existing knowl- ee 


edge, the Secretary made an express find- 
ing that the hazards of benzene exposure. 
were sufficient to justify the regulation’s 


costs. App. 163a. Any requirement to ba)> a: 
"ance costs and benefits cannot be read to - te 


invalidate this wholly rational conclusion. - 


: 


A contrary result, forcing the Secretary to _ ~ cy 


wait for quantitative data that may not be ~~ 


available in the foreseeable future, would 
run directly counter to the protective pur-. 


poses of the Act.¥# . +. 


~ - > dl 


34. Respondents also tely on the Statutory re 

quirement that the Secretary may act Only to 
' prevent “material” impairment.~ They contend 
. that the standard Promulgated here does not 


fall within that Category because the risk’ is so - 


‘ *Jow. This interpretation derives no Support . 


e 


Ai, 


from the’ statute or its legislative history. The 
Statute itself states that Standards should en- 
sure that no employee will suffer “material 
impairment,” not material risk of impairment. 
The language is consistent with the Jegisla- 

. tive history. In an early version of the Act, the 
- .word “impairment” was modified by “any” 


rather than “material.” See n. 8, Supra. The -s * 


‘ 


feasibility and matenality requirements were. 
.added simultaneously ‘as Part of an effort to 
qualify the original language Authorizing the 
‘Secretary to ensure that “no employee will 
suffer any impairment of health or functional 
Capacity, or diminished life expectancy.” Sen. - 


. ator Dominick was concerned that the phrase | 


“any” impairment would require the Secretary 
to prevent insect bites. -Legis.History 345. he 2 
The respondents’ construction would pose an 
enormous obstacle to efforts to regulate toxic 
" substances under § 655(b)(5). The probability 
of contracting cancer will in most contexts be 
Quite small with respect to any particular em- 
ployee. ‘If the statute were read to authorize 
the Secretary to act only to assure that “no- 


ca 


“ employee will suffer material risk of impair-. - 


ment,” the Secretary would be disabled from 


regulating ‘substances which Poses a small risk : ~ 


p 


with respect to any particular’ employee but x. 


which will nonetheless result in the death of 


. - 


numerous members of the employee Pool ..  « ; ; 
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argument.” Brief for Respondents at 52. | 

disagree. The Secretary compiled an ex- 
3 tensive record composed of over 50 volumes 
= ‘of exhibits. Most of those exhibits are the 
a reported results of research and demonstra- 
ee. tions representing. “the latest available sci- 
is entific data.” The Secretary offered a 
| 
| 


a. 2904 | 
es : Finally, respondents suggest broadly that 
< ae the Secretary did hot fulfill his statutory 
ie ~ responsibility to act on the basis of “re- 
ye cl.‘ starch, demonstrations, experiments,” and 
¥ f .. +... to consider “the latest available scientific 
ie: ait data in the field, the feasibility of the stan- 
; } |. .>>.dards, and experience gained under this and 
Hi . other health and safety laws.” 29 U.S.C. 
| » § 655(b\5). Here, they contend, the Secre- 
7 _” tary based his decision solely on “views and 


careful discussion of these data in the state 
sy. “Ment accompanying the permanent stan- 
dard. ‘His ultimate conclusions were 


Where, as here, there are gaps in existing 
knowledge, the Secretary's decision must 
necessarily be based on considerations of 
‘policy as well as on empirically verifiable 
facts. reeks 


In passing the Occupational Safety and 


Health Act of .1970, Congress was aware 


‘that it was authorizing the Secretary to 
regulate in areas of scientific uncertainty. 
But it intended to require stringent regula- 
tion even when definitive information was 

“unavailable. In reducing the permissible 

" Jevel of exposure to benzene, the Secretary 


hs 
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35. Although the Court of Appeals accepted the 
Secretary’s finding that dermal contact with 
benzene could cause leukemia, it set aside the 
dermal contact standard because of the Secre- 
tary’s failure to perform an experiment recom- 

as mended by an industry witness. The failure to 
conduct this test, according to the court, violat- 
ed the statutory requirement that the Secretary 
act on the basis of “the best available evi- 

. dence” and “the latest available scientific data 

_ in the field.” 

In the hearings before the agency, respon- 
-, Gents presented no substantial challenge to the 

+ position that benzene could be absorbed 
through the skin, and there was evidence in the 

. ,fecord to support that position. Both animal 

“and human studies had found such absorption. 
In these circumstances, the Secretary was not 
obligated to undertake additional studies sim- 
‘. ply because a witness testified that such stu- 
dies would be informative. The .imposition of- 
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grounded” in extensive findings of fact. 


100 SUPREME COURT REPORTER 


applied proper legal standards. His deter- | 


minations are supported by substantial evj- 


‘dence. The Secretary's decision was One, 


then, which the governing legislation autho 


rized him to make® 2 aye 

: te 
= rae rs : 3 Sa 2F ae eu ah 

In recent years there has been increasing 


recognition that the products of technologi- 


cal development may have harmful effects 


whose incidence and severity cannot be pre-. 
dicted with certainty. The responsibility to: 


regulate such products has fallen to admin- 


istrative agencies. their task is not an 


enviable one. Frequently no clear causal 
link can be established between the regulat- 


ed substance and the harm to be averted. ° 


"Risks of harm are often uncertain, but inac- 
tion has considerable costs-of its own. The 
agency must decide whether to take regula- 
tory action against possibly substantial 
risks or to wait until more definitive infor- 
mation becomes available—a judgment 
which by its very nature cannot be based 
solely on determinations of fact. j 


Those delegations, in turn, have been 
made on the understanding that judicial 
review ‘would be available to ensure that 
the agency's determinations are supported 
by substantial evidence and that its actions 
do not exceed the limits set by Congress. 
In the Occupational Safety and Health Act, 


‘such a requiremént would paralyze the stan- 


dard-setting process. The Secretary’s mandate 
" is to act on the basis of “available” evidence, 
not evidence which may become available in 
the future. a se 
In setting aside the dermal contact standard, 
the Court of Appeals also relied on its conclu- 
sion that the Secretary had not shown that 
quantifiable benefits would result from the 
standard. As the discussion above indicates, 
the court applied incorrect legal standards in so 
holding. 


36. See W. Lowrance, Of Acceptable Risk: Sci- 
ence and the Determination of Safety (1976); 
Stewart, Paradoxes of Liberty, Integrity and 
Fraternity: The Collective Nature of Environ- 
mental Quality and Judicial Review of Adminis- 
trative Action, 7 Environmental Law 463, 469- 
472 (1977). _ c 
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Congress expressed confidence 


_ sponsibility. But in this case the plurality 
has far exceeded its authority. The plurali- 
ty’s “threshold finding” requirement is no- 
where to be found in the Act and is anti- 
thetical to its basic purposes. “The f unda- 

“mental policy questio 
solved in Congress . are not sub- 
ject to re-examination in the federal courts 
under the guise of judicial review of agency 
action.” Vermont Yankee Nuclear Power 
Corp. v. NRDC, 435 U.S. 519, 558, 98 S.Ct 

. 1197, 1219, 55 L.Ed.2d 460 (1978) (emphasis 
in original). Surely this is no less true of 

' the decision to ensure safety for the Ameri- 
can worker than the decision to proceed 


. 


_ with nuclear power. See ibid. 


. Because the approach taken by the plu- 
rality is so plainly irreconcilable with the 
Court's proper institutional role, I am cer- 
-tain that it will not stand the test of time. 
In all likelihood, today’s decision will come 
to be regarded as an extreme reaction to a’ 
' regulatory scheme that, as the Members of 
the plurality perceived it, imposed an un- 
duly harsh burden on regulated industries. 
But as the Constitution “does not enact Mr. 
Herbert Spencer's Social Statics,” Lochner 
 --¥. New York, 198 U.S. 45, 75, 25 S.Ct. 339, - 
546, 49 L.Ed. 937 (1905) (Holmes, J., dissent- 
ing), so the responsibility to scrutinize fed-- 
eral administrative action does not autho-. 
rize this Court to strike its own balance: 
between the costs and benefits of occupa-~ 
tional safety standards. I am. confident . 
that the approach taken by-the plurality - 
today, like that in Lochner itself, will even- 
tually be abandoned, and that the repre- . 
sentative branches of government will once _ 
again be allowed to determine the level of 
safety and health protection to be accorded 
to the: American worker. ary 
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HAMMETT y, 7 
Cite as 100 S.CL 2805 


that the 
courts would carry out this important re- 


ns appropriately re-’ 
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sentenced to death. The conviction and 
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EXAS_ - 
(1980) 


oe 


_ William ‘Jack HAMMETT 7 
“State of TEXAS. 2.7 
~~. No. 79-5050. _ 


at Bea TUlyi2o1980,. yada 


Defendant’s conviction for murder and 
sentence to death were affirmed by the 
Texas Court of Criminal Appeals, 578 
S.W.2d 699. After attorney filed petition 
for writ of certiorari, defendant filed mo- 
tion to dismiss. The Supreme Court held 
that in absence of any issue as to defend- 
ant’s competence to withdraw the petition 
which had been filed against his will, the — 
motion would_be granted. .. “ 
..- Motion granted. __ 
. Mr. Justice Marshall diss 
an opinion in which 
joined. ~ 

“Mr. Justice B 
opinion. , - 


- 
—_ 


ented and filed 


r. Justice Brennan 


lackmun f 


iled a dissenting “ 


cd 


. 
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~~" 

e™ . 
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Federal Courts 510 - & ee : eh 
Where petitioner had moved to with-.  ~ 

draw petition for certiorari, where state did, 
not oppose the motion, and-where there was gon 
no issue as to the petitioner's competence to 
withdraw the petition, which had been filed 
“against his will, petition for certiorari .to 
review conviction and sentence to death 
would be dismissed. U.S.Sup.Ct. Rule 60, - 
28 U.S.CA. nee Chee tant AA owe 
_ PER CURIAM. ltl 
~ Wiliam Jack Hammett, the petitioner in 
“this case, has been conyicted of murder and 
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sentence were affirmed by Texas Court of 
Criminal Appeals, 578 S.W.2d 699 (Tex.Cr. 
App.1979).. The petitioner states, .and his 
attorney does not deny, that he informed 
his counsel that he did not wish to pursue Pi 
any further appeals in his case. -Neverthe-- 
less, counsel filed a petition requesting re 
view by this Court.; -~”- ree. 
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_ Preserve the authority of Congress. If Con- 
gress wishes to legislate in an area which it 
_has not previously sought to enter, it will in 
today’s political world undoubtedly run into 
Opposition no matter how the legislation is 
formulated. But that is the very essence of 


feasible, upon extant standards promulgated as — 


_ INDUSTRIAL UNION v. AMERICAN 
. : Cite as 100 S.CL 2844 (1980) "- 


he ae : _. Bee 

PETROLEUM =) 2897 aes os 
ing in order to make it conform with the Bs ae 
Justices’ own views of sound socia] policy. a! 
See TVA v. Hill, 437 US. 153, 98 S.Ct. 2279, .. 
97 L.Ed.2d 117 (1978), 5 = ee. ) os 


Today's decision flagrantly” disregards . 5" 


these restrictions on judicial authority. The - a 


a legislative authority under our system. It plurality ignores the plain meaning of the g ae 
- , 18 the hard choices, and not the filling in of Occupational Safety and Health Act of 1970 BS. 

= the blanks, which must be made by the in order to bring the authority of the Secre-. 5 ioe 

2 _ elected representatives _ of the people. tary of Labor in line with the plurality’s ~~ $y 
When fundamental policy decisions underly- own views of proper regulatory policy. The : a 
Ing important legislation about to be enacts unfortunate consequence is that the Federal] Bea * 

. ed are to be made, the buck stops with Government's efforts to protect American — BAS 
Congress and the President insofar a he workers from cancer and other ‘crippling Bee! 
ap Seg a ce inthe legi S diseases may be substantially impaired. ie 1g ae 

s ~ sek tas C co ees: Ayo 

_; I would invalidate the first sentence of- eee ron tuee es 8(DX5) 2 i ae s ; ae 

" § @(bX5) of the Occupational Safety and: z oe eee Cie ee Bike - 
+ Health Act of 1970 as it applies to any toxic te Secretary, ees romulgating donk Pg eee 
’ "* substance or harmful physical agent Tor ee dards dealing _ with toxic mat oale aemenie ae 

Which a safe level, that is a level at which harmful physical agents under pdt cy Sth 
“no employce will suffer ‘material impair- _ S€Ction, shall set the standard which seven ae 
ment of health or functional capacity even adequately assures, to the extent f easible, BEETS 

. if such employee has regular exposure to . on the basis of the best available evi- = i 
ane (that hazard) for the period of his working __ dence, that no employee will suffer mate- - 
-  lifef,]” is, according to the Secretary, un- Mal impairment of health or functional 
known or otherwise “infeasible.” Absent ° ¢aPacity even if such employee has regu- 
further congressional action, the Secretary lar exposure to the hazard dealt with by- 
would then have to choose, when acting such Standard for the period of his work) - Bee: 
z Pursuant -to § 6(bX5), between setting a . ing life”. 2g U.S.C. § 655(bX5). Ce Sac Gee 
~ safe standard or setting no standard at all.8 In this case the Secretary of Labor found, ©: oe rae 
Accordingly, for the reasons stated above, I on the basis of substantial evidence, that (1) © ae Ree 
concur in the judgment of the Court affirm- exposure to benzene creates a risk of can- ae ae 
a ing the judgment of the Court of Appeals. cer, chromosomal damage, and a variety of ue 

tae eae oe isha ae nonmalignant but ‘potentially fatal blood + a 

"- Mr. Justice MARSHALL, with whom Mr. disorders, even at the level of 1 ppm; (2) no _ ae 
Justice BRENNAN, Mr. Justice WHITE, safe level of exposure has been shown; (3) ; #: yea 
and Mr. Justice BLACKMUN join, dissent- benefits in the form of saved lives would be ee eS 
sy Ga Sis * derived from the permanent Standard; (4) aes ae 

In cases of statutory construction, this the number of lives that would be saved ig 
Court’s authority is limited. If the Statuto- could turn out to be either substantial or Peis 
ry language and legislative intent are plain, relatively small; (5) under the present state ~-- iF 
the judicial inquiry is at.anend. Under our of scientific knowledge, it 1s impossible to ‘ 
jurisprudence, it is presumed that ill-con- - calculate even in a rough way the number a 
sidered or unwise legislation will be correct- of lives that would be saved, at least with-- 

ed through the democratic Process; acourt out making assumptions that would eppear aE Steen 

F 7 See permitted to distort a statute’s mean- absurd to much of the medical community; ot * Boe 
8. This ruling would not hive any effect upon “national concensus Standards” under § 6(a), ee Rs 
. Standards governing toxic substances or harm- _ Mor upon the Secretary's authority to promul- OY SEES 
' ful physical agents for which safe levels are gate “emergency temporary standards” under" - =. ¢; Reet 
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R. T. VANDERBILT COMPANY, INC. 
30 WINFIELD STREET 
Me WACI-CONNECTICUT G6AGS 


CABLE ADDRESS 
“BILTVAN” NORWALK, CONNECTICUT 
TWX 710-468-2940 


'203) 853-1400 


January 8, 1981 


Royal Commission on Matter of Health and Safety 

Arising from the Use of Asbestos in Ontario 
180 Dundas Street, West, 22nd ELOOr 
Toronto, Ontario, CANADA M5G 1Z8 
Attention: Dr.J. Stefan Dupre, Chairman 
Sirs: 

The R. T. Vanderbilt Company Inc.'s Subsidiary, the Gouverneur Talc 

Company, Inc. Produces talc products in the United States ana Markets them 
in both Canada and the United States. We submit the following in response 


to the Commission's request for information on matters of safety and health 


arising from the use of asbestos, 


Existing asbestos regulatory criteria in the United States have had an 
increasingly hegative impact on the non-asbestos mining and mineral-processing 


industries, «The reason for this is the use of sj lsiti j j uating 
all particles meeting the re ulator ] j armrol.. As. a 


result, many mineral-processing industries such as crushed stone quarries, 
and gold, talc and taconite iron operations have been subject to unwarranted 
and overly strict regulation - the same regulation as applied to the mining 
and Milling of commercial asbestos. Unless these regulations are amended or 
Properly interpreted Many more mining operations will eventually be adversely 
affected, Since almost all of themprocess minerals that Satisfy the criteria. 
(see attached comments from R. T. Vanderbilt Company, Inc. to the Ontario 


Ministry of Labor, in regard to proposed asbestos regulations). 


The recommendations for use of our materials are based upon tests believed to be reliable However we do not guarantee the results to be sbtained 
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The origi simplified Criteria would be satisfactor if limited to 


the purpose for which they were origin Dee t athe regulation 


of commercial asbestos, However, following the concept of extrapolation of 
a 
data derived from industry to Situations where large numbers of persons are 


exposed to very low doses, the United States regulatory agencies have further 


compounded the problem by extrapolation of this same data to include many 
eee ee ee eee 


Ber Ontario. In other words, we recommend that the definitions of asbestos, 
asbestos fiber, and the specification of the mineral Particles which have 
brought about the health hazard Situation in the first place, be developed 


by mineral Scientists. Professor Tibor Zoltai of the University of Minnesota 


Reserve Mining Company taconite deposits, puts it this way: 


Unfortunately, the misuse of some relevant mineral- 
Ogical concepts and terms are becoming so widespread 
that it may be extremely difficult to correct them, 
However, if that is not done, some mineralogical con- 
cepts and expressions will have double definitions: 
one for mineralogists and Physical scientists, and 
one for use in environmental public health sciences 
and practices. The continuing use of these double 
definitions would be most unfortunate as it will 
undoubtedly lead to additional misunderstanding and 
conflict between mineralogists and geologists, on one 
Side, and environmental and public health personnel 
on the other. As the concepts and expressions are 
mineralogical, the logical solution to this problem 
would be for the personnel in the second category to 
restrict themselves to the proper use of mineralo- 
gical terms. 
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Possibly the Royal Commission on Asbestos, by considering our comments 
can help avoid conflicts, misunderstandings and the continued litigation 
that have Plagued the non-asbestos mineral industry in the United States 
for the past decade. 

Sincerely, 


R. T. VANDERBILT COMPANY, INC. 


NS Boe See Cg a 


Allan M,. Harvey, Director /% 


Environmental Affairs 
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Ries -NOEREILT COMBANY 
30 WINFIELD STREET 
NORWALK, CONNECTICUT O6855 


INC, 


CABLE ADDRESS 


“BILTVAN™ NORWALK, CONNECTICUT 
December ts, 1980 


Tw FIO-4°58-2940 


!203' 853-1400 


Jesignated Substances ELO JeCE, 
standards and Programs Branch, 
finistry of Labour, 

00 University Avenue, 

‘oronto, ONTARIO 

7A*1T7 


ear Sirs: 


The R. T. Vanderbilt 


ited States. Since the asbestos regulations proposed by the Occupational Health 


id Safety Division of the Ontario Ministry of Labour, dated August, 1980, could 


‘fect the continued marketing of our talc produc 


ts in Ontario we offer the following 


ments for your consideration. 


finition of Asbestos: 
pee SOCStTOS 


l.(a) "asbestos" means a fibrous asbestos Iie ner le 


Comment: Since there are no non-fibrous asbestos minerals, the use of the quali- 


lng term “£ibrous" is redundant (see attached reprint form Berger and Oesper). 


A Suggested definition for asbestos that would not be circular ie. "asbestos" 


ins the product obtained by mining and processing primarily the asbestitorm vari- 


ESSee Serpentine (chrysotile), ricbeckite (crocidolite), and cumming tonite-grunerite 


OSite) , 


poo 4 fibre of asbestos longer than five micrometers 


sameter ratio not less than 3-1 as counted in a pl 


500 amplification. 


with a length 


jase contrast optical microscope 
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T. VANDERBILT COMPANY. INC. 


The 3:1 aspect ratio and use of the optical micro 


“cope might have been accep- 


The United ki : Ss] ron Counce 1 


imit to facili- 


ea marticles from airborne chrysotile ashestne partici, 


llected on a membrane filter. (See attached explan 
eS et, 


able for the purpose first intended. 


| Peay arbitrari chose the 


ation from S§. Holmes, Former 


cretary, Asbestos Research POUMGI yee  oln other words 


, a Simple method of asbestos 
alySis would be Satisfactory if limitea Lo. a sno: Ce 
to atmospheres Known to contain predomi 


oly the commercial forms of asbestos - 


chrysoti Crocidolite and amosite 
However, almo l re will produce axticles with an as OCGlE ICHMENG Cyt 


(Oo l or more when enush 


ed or processed, and mineral variet; tinguished 


h the light micros 


SmEO ey us 


———ssronious asbestos" counts when applied to many non-asbestos-containing, Si]- 


feeeneral dusts. (see attached critique from Robert A. Clifton, U.S. Burean of 
= ~ itt, 


eee Bb. J. Pigg, January 5, 1979). Most of the hard rock Mining industries of 


1x10 would be actected by this Standard as proposed since Serpentine and amphibole 


‘rals are common consituents of the ores they process, either in {race ox major 


ints. 


All 


the asbestos varieties listed in the Proposed regulations are either serve tine 


mphibole type mineral. Only under unusual and rare circumstances 


-forming Minerals found in the asbestifori morphology, 


are these common, 


as for example in Muebec. 


and amphibole minerals break down reo 


the non-as 


JABEN(3:=1 or be 


tter) cleavaye fragments when crushed or processed, and would be 


“ed as. "asbestos" 


under the definitions of the proposed regulation. A compre- 


-Ve treatment is 


this subject has been made by Campbell et al. in a U.S. Bureau of 


Intormation eireutar (th 


Jo. 8751) entitled "Selected Silicate Minerals and Their 


+s a : 1 - a ese ies : " 
tiform Varicties - Mineralogical Definitions and Identification-Characterization, 


Shed Ba -1977 ey rthe. 0... Department of the Interior. 
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2 T VANDERBILT COMPANY. INC. 


meecriteria to distinguish between asbestiform and nonasbestiform particles are 


leveloped, an input of considerable Mineralogical science iS required, and the use of 


uch more sophisticated instrumentation than the light microscope would be mandatory. 


meother words, if the proposed asbestos standard is intended for the regulation of 


di occurrences of asbestos, even in trace amounts in mineral ores where employees 


ight be exposed to airborne concentrations, no matter how Small, appropriate defini- 


ians and methods of detection are needed in order to limit the regulation to only 
al 


nose mineral varieties and morphologies that have been shown to be hazardous. 


There is always the question, however, of the biological response of those mineral 


articles which could be brought into the category of asbestos by simplistic or in- 


propriate definitions. Campbell et als, in a follow-up Report of Investigations/1979 


J.S. Bureau of Mines, R. I. 8367) entitled "Relationship of Mineral Haoiwt to Size 


laracteristics for Tremolite Cleavage Fragments and Fibers", summéd up the situation 


th the following statement: 


The existing asbestos regulatory criteria have 

had an increasingly negative impact on the non- 
asbestos mining and mineral-processing industries, 
These criteria équate all particles meeting the 
regulatory dimensions as equally harmful, whereas 
there-1S a sighaficant body of data indicating 

that only the particles having critical dimensions 
produce adverse effects in test animals. With 
minor exceptions, all of the epidemiology and most 
of the laboratory studies on test animals relate 

to exposure to commercial asbestos (chrysotile, 
crocidolrte, “amosite,” and anthophyllite asbestos). 
There are no comparable data on exposure to cleavage 
fragments of the common amphibole minerals found 

in many mineral+proeessing industries such as crushed 
stone quarries and gold and talc operations; cur- 
rently these operations are being Subjected to Ee 
same criteria as applied to the mining and milling 
of commercial asbestos. 


In the United States, the nonasbestos mining industry has been forced to prove the 
ative, with costly animal and epidemiological studies designed to establish whether 


O@eeell mineral particles meeting the original regulatory dimensions are as haz- 


°US aS asbestos, Although the start was slow, medical evidence to exonerate the 
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R.T. VANDERBILT COMPANY, INC. 


Mineral industry has begun to appear in the Publishe@ literature, 


The R. T. Vanderbilt Company, 


One of the first nonasbestos mineral industries to 


be affected, commissioned Dy. OWE) ams Ee 


Smith of Fairleigh Dickinson University, 


Madison, New Jersey, to Study the effect on hamsters of treatment with tremolite iso-= 


lated from its talc ores (see attached report). The lack of carcinogenic response was 


the same as Previously observed by Dr. Smith when the whole talc product was tested 


in hamsters. 


To complete the investigation of its talc products the Vanderbilt Company contracted 


sith Tabershaw Occupational Medicine Associates (Rockville, Maryland) to conduct an 


pidemiological Study of all present and Past employees of its tale Operations in 


Ouverneur, New York, since the Opening of its mine in i9ae. A Preliminary report has 


ndicated that =SPOSUEG SEO (Néw York State talc in these operations nas not resulted i5 


n excess of lung or other Cancers among its employees. A paper describing the Study 


S scheduled for publication early in 1981. 


The Reserve Mining £Compamy fof Silvey Bay, Minnesota is a second example of a non- 


sbestos mining operation that has been severely affected by imprecise government de- 


nitions of asbestos. Allegations of asbestos in Reserve's taconite Ores arose from 


l€ simple application of theraci cra terion: to cumming tonite-grunerite Particles formed 


ring their Crushing and grinding operations,” These particles were alleged to be in- 


Stinguishable from amosite asbestos (according to government definition and analysis) 


qd therefore hazardous. No medical data was offered to substantiate the government's 


aim, 


Reserve's response to the asbestos allegations, as well asa detailed account of 


> effort the company has made to prove that exposure to their ores does not constitute 


asbestos hazard, is set forth in an attached paper entitled "Comments on Health and 


‘Onite" by Edward Schmid. 
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oT. VANDERBILT COMPANY. INC. 


Another illustration of the problems imposed on the non-asbestos mining industry 
y inadequate asbestos definitions is the case of Homestake Mining Company, Lead, South 
akota. Like the Vanderbilt and Reserve ores, the processed mineral ingredients to which 
heir employees were exposed were classified as asbestos by government dekinieron, 
hey also were forced to prove that their miners and millers were not exposed to a 
mecer risk. The results of a health Study of miners and millers exposed to Homestake 
oS entitled "Mortality after long exposure to cummingtonite-grunerite" by J, €. McDonald 
nd his colleagues at the University of McGill has been published in the American Review 
Merespiratory Disease, Vol. 118, No. 2, August 1978, Pee 271i lespy of abstract 
ttached). 

All of the above-mentioned mineral industries have been affected adversely and 


Mistifiably for the simple reason that insufficient attention has been paid to the 


evelopment of definitions in various United States government asbestos regulations. 


r to put it another way, government regulations have not Stipulated clearly and unambi- 


ously that ea : : ed “should be: limited to commerciel asbestos -— the 


uterial on which all the health data has been collected to show a need for regulation 
Mene first place. Since so many of the ores processed by the nonasbestos mineral 
dustry contain mineral varieties which would fit the government's simplisitc defi- 
tion of asbestos, more companies will be forced to divert their resources to proving 
le@lr innocence unless newly developed regulations are properly constructed. 

Because of the sroblems and ecrronious tS associated with the de- 


AGL vtL cal 


‘ction and quantification of small amounts of asbestos in complex mineral mixtures, 
a 


lere iS a growing trend amonc biators (to rlimitvasbestos standards to comercial 


ibestos, and so stipulate in clear language. For example, the United States Department 
"= 

Transportation, in its Federal Register publication (Vol. 43, No. 333, December 4, 1978) 
general requirements for Shipment of asbestos, has clearly limited its regulation to 


Ommercial asbestos" by the following definitions: 
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T. VANDERBILT COMPANY, INC. 


IGT Sie A@VS\O) Abestos, 


(a) Asbestos includes any 
drated mineral Silicates: 


amosite, 

asbestos, 
containing any of these 
(b) Commercial asbestos 


containing asbestos that |} 
Cause of its asbestos content 
(c) Asbestos which is immer 


ubal or artificial binde 
plas tic, asphalt, resins 
ufactured products conta 
materials or products wh 
not dependent on their a 
Subject to the requireme 


Similarly, the United States Environmental P 


Onal emission Standards for asbestos to the GS 


Owing définition in the Federal Register, Vol 
(_h) “Commercial asbestos 
asbestos which is Produc 
from asbestos ore. 

The definition of "comme 
to distinguish between as 
aS a product and asbest 
taminant ingredient in o 
make it clear that mater 
aS a contaiminant Only a 
Das 


har AS, Hunter, Director of the Health and 


ropean Communities, 


ntly being developed by the Council to comme 


re added because 


to which asbestos has been 


3am This Regulation applies to every employe 


E2OHcessead, mined} used, handled 


» OY ingest asbestos. 
ae asbestos 


Oommen t ; JUewes Paragraph should be changed to read: 
Cmployer at a workplace where commercial as 


ne 


Percent by 


weLgnt 


handled Or stored and at which a WOrker 1's 


eines 


anthophyllite asbestos, 
actinolite asbestos, 


has expersed his intention to Limié the 


Or Stored and 


bestos or materials 


intentionally added asbestos 1S present, 


of the following hy- 
chrysotile, Crocidolite, 
tremolite 

and every product 
minerals, 

is any material or Product 
Jas CCOMMe Rote 17a) yer Bee 
Bed tor tf ied Gi ia nat- 
material (such as cement, 
Or Mineral ore) and man- 
ining asbestos or any 

ose commercial value is 
sbestos content, are not 
nts!) Of Stas Subchapter. 
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asbestos regulations 
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Of 1ts commercial value: 
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"this Regulation apnlies to 
containing more 
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Drocessed, 


likely to inhale or incest asbestos," 


7 i. : 
; - ' ' y o% 
i veo 
of ir Le Pe “I Ps 
2 ose ' 
; i 


cwigdh qvetietel LOR end 


Te A ind 
a . af = ’ 


jonhans 70 Thesis Yue ad wodeadan uate 
<og saipv lnavinwtey Bett, gud Rose mrRA pe talesne? — 2, 4 
. -snaanoy soteqan atl To eau6a © 
. xo baeedoent af stodievedd sodeh re : 
tnivetam cepold lainiddote 2° Iome 
~ pm ene (oo datenlane adiaan .jlenqes Sttealas 15 
ee =o) peteniee pin LAr asouborqg fuemusoe30' 


éiicaulaw tuiotnne. s40ne esnshoagd 16 CL6ATOI EG! pw : 
gon’ os <fapiiog ‘hogs sied -Sionts ae 4cekneqoh | ton 


a 
4 


@41. stA)L of Jnpuice, YORWES NS ignartex" { ed asmanes bend aadase bSsing atta : 


whl wa tnedide-s vd qteisoyv de 


a? 
, 


se7eu = om yeptad) 08 (yt ah ay a tetas pan hawsbo’ add mi nottintie® oe 


‘eo vipa Yas @neus Wadi » sitio jeisxwenno?” yay dol of 
gar rodae pall QpFIKe ya eagythes) 44 foilw ajiemis . ; 
= 7 - $25 wineples west 
ohhe ai “soaviee igissemnes” to debi sdnlTee ent 
mt npr" a4 Sara angeles os ve! Gy s18 baie DOLE oJ 
toa» ps Clune Sens ByizadAs Ens 2 user bh 26 
es bona. adalusde® GORI) Fe (nathe shiz siunaaimas 
35202 Atedeon tate. peleer en Je da snols 41 oulnm 
pyasoves Caiman ied ganuinigages & £4 - 


Liste ay (of aabeoiseule wiles hes dg lomi edt, 2o siehazeu 4, wagabil ah W 


' 
simnitioed aol aii Huse eat janis iawn. as 


at 


pabiiedupas eoourdies oar 
soup ,oelbeies’ (absappRn> ba 'L bana. et gu code wel Pius 


i fouthes 4] 4S —& 


J , 
eae ” fi ey 
ais bare ne gp ee duvggow' othe peat etd, soc cubs ipl On9 


oe vod 4 voles da es f , dey 7) nen i om.) Fy iat« f ay ‘~ 
a vesestly otoe abe Spee 2 een viove 23. el kins moras Nees BAS 
“i? | 4, Me . 7 : ah, & ‘ P é : é ast lyaitt . sorrare io. as ooh) 
mei Yiet.1. bh uae B Baas ie. We fe 72 & go. fer) ee otv(TS 18. Ltn seh aes 

‘ Ree, } . gosenden seeps 


; ’=* ‘ : : “ 
er aupliior poridivpen, es 1" Yih OF Tegan od blipede srspreisey e,aT.. -208 


Le) FS Sito. See uit "Sas METHOURS (EH TAT’ ao Grow eos lqaroy 6.9m 


—— 


e - 
, 
at 


reY Swe & od exiling polite eit oatstnozses Sipsow ys 2h 25 


Viomids gt veivow *. dearly 26 foe 691078 te bot 7 


OPER - SCORN “SO gianni as 
; —_— 


! =i & / - 


i - _- 
ry _ - S 
7 i. fuer ah " 


T. VANDERBILT COMPANY. INC. 


The argument for Stipulating "commercial" 


asbestos has been presented above, 


€ exclusion level of one percent by weight gives recognition to the state Of. the 


rt in methodology for detection and quantification of asbestos in mixtures, and 


ecognizes the presence of insignificant quantities of asbestos. 


In paragraph 3 0 esed Ontario regulation no allowance is iven for 


me Presence of trace quantities of asbestos in products or the environment. To a 


feeain extent it is similar to the Stipulation in the United States OSHA asbestos 
4 


-andard where medical exams were required for workers exposed to "concentrations 


"asbestos", without designating a lower limit. In other words, any concentration 


asbestos above zero triggered the medical requirements. 


Since asbestos ie ubiguitous Lnotite environment as a natural contaminant and 


igebe fo 


und in trace concentrations in natural water Supplies, urban ambient alr 


din most mineral products, 


OSHA amended the orj inal standard to exrellipce atze 
fee Containing Wess than 09 5 pester a 


Similarly the U.S. Environmental Protection Agency has adopted a practice of 


Mding from its National Emission Standards for Asbestos materials containing 1 


cent by weight or less asbestos. And finally, the American Society for Testing 


materials, in its E-34 Committee Proposed Standard for Occupational Exposure to 


estos, has eliminated the need for regulation of materials contaminated with 


ce quantities of asbestos by limiting the asbestos caution label to products con- 


11Ng more than one percent asbestos on a dry welght*®basisn 


We trust that these comments will aSsvst the Standards and Programs Branch in 


development of appropriate regulations for control of occupational expesure to 


meOS. We will be pleased to provide additional materials in support of the 


© recommendations at your request. 
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Ontario Medical Association 

ae tence. ee ee pene. 
249 St. George Street OMA Centennial 
Toronto, Ontario 1880-1980 


MSR 2P4 
416 925-3264 


January 14, 1981. 


Royal Commission on Asbestos, 
180 Dundas Street West, 

22nd Floor, 

Toronto, Ontario, 


M5G 1Z8. 


Dear Sirs: 


RE: ASBESTOS IN PUBLIC BUILDINGS 
EE BULLDINGS 


ethe O.M.A. Committee on Public Health wishes to submit the following 
Statement on asbestos in public buildings to the Royal Commission: 


"Asbestos is ubiquitous and dangerous, and control of 
the health hazard it Presents should not be left solely 
to industrial safety experts, engineers and those 
involved in construction and other industries. the 
edical profession has an im Ortant role to play, and 
public health physicians and the Ontario Medical 
Association should have a higher profile in the control 
of its use and in dealing with the environmental 
aspects of past use. Nevertheless, a Cautionary note 
to avoid creating anxiety without the ability to 
Provide effective solutions should be kept in mind." 


The Committee would be grateful for the opportunity to expand on these 
comments at_a public hearing, during the month of April if this timing 
Was possible. It is hoped that by this time we can present an official 
Position from the Ontario Medical Association as opposed to simply the 
views of the Association's Public Health Committee. 


Thank you very much for this opportunity. 
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John Krauser, M.A. 
Secretary, 
Committee on Public Health. 
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The Ontario Division of the Canadian Medical Association 


‘potted in mpLemlaned 
jas Paces soba’ | 

or : 7 i: 4. Ds, 
ora? .Oan 
| «Os n 


f , 
vonticatind viLtiON HG etn AIR i. aed 


ankwals t ata i) eles a ty le delat oftdul fia aesi lwo) 7 P yo 
Fexjteeivier bayit 2? 97 aucbh lad of Mig gt) eoraedes Hore 
} we p Li 
im ieere See ,svegenent DR meat hopive . 4+ eo tradan’”* vy 
ives stol pe se hhaody Veanete Jy. weeeee dilasdtiond os 
bods (aw indiana jareeqee ‘CreRee Laltsedink ps : 
: ers rap’ redso byp-molaseubines at Sevlovas 
(aw ati at ARE, SMARTS? 6 ped pedaee to2q Seok bee 
tet ot tnane tre antiviayes 4aleen oliveg 
suates of? Ay oltiocy Tetatd & uve ivods @nlialooaeh 5 
feimamigriv@ x0? ied sallaah GL tes, ogy 522 he 
sagt @anGbTiwwyp meleitiatol . ad. 2004 ic #1599084 : 
—- ee Qt Leeg ate debe fie pig gat teer® Glove oS » | 
‘VWiwhe af tga ot Iigsite cuebiiling svgsnette shiver 


a 
= 


Tb now btag< a3 ath Hrd ate tot Tineteng s! bivow 5672 
sure > Site , 9 oy At gp ly / 

Lit bite Be idgeSsy, ne YT Ig AiG) jest bogota 32 =| (.oldiow 
ocd Ligpga 02 Sokodye cy aeoee aA teclbul oitageO dt, oor’ 

| repr ints <ifne’ asteo%, 2° satisiooweA ‘gis te) 


nipaeawegage etds mi douse YI4¥, 


rr 


|| 


American 
INDUSTRIAL 
HYGIENE Ontario Local Section 
ASSOCIATION Po Box 1232. Station Q, Toronto, Ontario, M4T 2P4 


January 12, 198] 


Royal Commission on Matters Arising 
From the Use of Asbestos in Ontario 
180 Dundas Street West 

22nd Floor 

TORONTO, Ontario 

M5G 1Z8 


Becu: Dr. J. Ss. Dupre 


Dear Dr. Dupre: 


Enclosed, please find eight copies of our submission 
concerning matters of health and safety arising from the use of 
asbestos in Ontario. This submission has been prepared by an 
Ad-hoc committee, of the Ontario Section, American Industrial 
Hygiene Association. 


In preparing this submission, the committee members 
have consulted several other members who are considered to have 
expert knowledge in the field of asbestos. 


The opinions and judgement expressed in this document 
thus reflect an extensive background of knowledge and experience of 
the individuals consulted and the committee members. 


We are pleased to have had the opportunity to make 
Our views known to the Commission and we are prepared to discuss 
Our submission. 


Yours: tr 


FO, 


Dave K. Verma, M.Se., Ph.D.; PshnGag (Oslo: 
Chairman - Royal Commission on Asbestos 
Ad hoc Committee 
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J\eric, N 
INDUSTRIAL 
HYGIENE Ontario Local Section 
ASSOCIATION 
Miictihieleiees te 


PO Box 1232, Station Q, Toronto, Ontario, M4T 2P4 


SUBMISSION TO THE 
ROYAL COMMISSION ON MATTERS OF 
HEALTH & SAFETY ARISING FROM THE 


USE OF ASBESTOS IN ONTARIO 


BY 
_ "ROYAL COMMISSION ON ASBESTOS AD HOC COMMITTEE" 
ONTARIO SECTION, 


AMERICAN INDUSTRIAL HYGIENE ASSOCIATION 


DR. D.S.L. BLACKWELL -- MEMBER 
MR. A.A. KERR -- MEMBER 


DR. D.K. VERMA -- CHAIRMAN 
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The members of the "Royal Commission of Asbestos Ad hoc 
Committee" of Ontario Section,American Industrial Hygiene Association 


fe lsh. Av) } tare Pleased to have the Opportunity to submit this briees 


With a membership of approximately 250, the Ontario Section 
of A.I.H.A, is comprised of Industrial/Occupational Hygienists, 
Occupational Health Nurses, and Physicians representing industry, 
Government, Universities and Unions of Ontario. Our objectives are: 

1. To promote the study, evaluation and control of environmental 
stresses arising in or from the workplace or its products, in Sarr 
to health or well-being of workers and the public. 

2. To increase the knowledge or industrial/occupational health 

through interchange and dissemination of information to bring together 
persons interested in various phases of industrial/occupational health. 
3. To promote the profession through the encouragement of interest 
within and co-operation with Governmental, industrial, educational and 


other professional bodies. 


We feel duty bound, as the professionals, knowledgeable 
in the recognition, evaluation and control of potential health hazards 


of asbestos, to Support the Commission in its task. 


Our submission will first address the issues outlined by 


the Commission and then present our recommendations. 
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COMMENTS ON THE ISSUES 
aS 


Health Effects of Asbestos 


We believe that asbestos exposure can cause asbestosis, mesothelioma, 
lung cancers and cancers of other sites. Inhalation of asbestos is 

the main route of exposure, but it should be kept in mind that ingestion 
of asbestos may have some effects that Have not yet been proven. 

We believe that various forms of asbestos have different degrees of 
toxic effects, especially in relation to cancers and mesothelioma. 

Among the commercially significant forms, Crocidolite is the most 


hazardous followed by Amosite which is followed by Chrysotile. 


me-believe that in most cases there is a low level exposure that ¢ an 
be considered acceptably 'safe'. For example, in occupational exposure 


Situation, there is ample evidence to Support the existence of a 


threshold level for the prevention of asbestosis and most cancers. In 

this regard we believe in the concept of the Threshold Limit Value 
eRe NP SN asa athe he 

(TLV's) which is defined by the American Conference of Governmental 


Industrial Hygienist (ACGIH) as: 


“é shold limit values refer to airborne concentrations 
ances and represent condition whi Lf is 


believed that nearly all worke osed 
e i adverse effects. Because of wide 

variation in individual susceptibility, however, a small 

percentage of workers may experience discomfort from some 

Substances at concentrations at or below the threshold 

limit; a smaller percentage may be affected more 

seriously by aggravation of a pre-existing condi ton 

or by development of an occupational illness. 


The TLV Committee of ACGIH has explicitly stated that the recommended 
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I : Health Effects of Asbestos (cont'd) 
estos (cont'd 


levels are based on the best eae evidence, and that they will 
Provide protection to the Majority of €xposed population but not 
absolute protection to all of the €xposed population. There is, 
therefore, a very small degree of acceptable risk involved. This 
concept of the TLV's we believe, is applicable to asbestos as it is to 
Many other chemicals and hazardous agents in work places. 

We feel that the Proposed Ontario Regulation regarding occupational 
exposure to asbestos if attained would Provide adequate protection in 


most occupational Situations. They are: 


Chrysotile 1.0 fibres/cc 
Amosite 0.5 fibers/cc 
Crocidolite 0.2 fibers/ec. 


We believe that there is a definite potential of higher risk for 
asbestos workers because they are in the direct contact of asbestos 
Process where potential exposure to airborne asbestos is high eelt 

has been also shown that asbestos workers who smoke, have a much higher 
Fisk of developing asbestos related cancers. 

We believe that there may be under certain circumstances, some 
potential health risk in the offices and buildings sprayed with 
asbestos. The degree and extent of hazard is dependant upon such 
factors as type and condition of Spray material, where found, type 

and amount of asbestos, andi'tts potential of becoming airborne. 


We feel that the age of exposed individual could have a definite 
ES abe of exposed individual could have a defi 


bearing on the health risk. It is especially true in relation to 
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a : Health Effects of Asbestos (cont'd) 
a ve tos! (cont'd) 
young children becaus tors: 


1. long latent periog 
ds morphology of lung structure. 
Se ele 


There is some evidence that a child's lungs may preferentially retain 
those long and thin fibers that are considered more carcinogenic. 


8. We believe tha i th risk from asbestos exposure found 


in the outside air (excluding aire ine the neighbourhood of asbestos 
a aaa ea ee ee ee ee a ern 


mines or an asbestos plant) in cities, towns and rural areas. 
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faa 2 The Exposure of Asbestos Workers 


a 


Asbestos exposure has Occurred in many industrial and Occupational 
Settings. They included insulation, cement pipe industry, Spraying of 
asbestos, brakeline manufacturing, taping, texturing, ee 
industry, asbestos cutting, etc. We feel that the Commission can 
obtain much of the exposure information from respective sources, e.g, 
Governments, Industry, Contractors and from published literature. 
However, good reliable Occupational exposure data would be difficult 
to gather. The asbestos monitoring was not widely carried out in past 
because the manitude of the hazard was not realized. 

Good industrial hygiene practice e.g. local exhaust ventilation, 
Personal protection, Proper work procedure will reduce exposure to 


asbestos. Technology is, thus, available for control of the hazard. 


a Many fubstitutesfor-esbestes-sreon_the market_and they are gencral ly 


much safer than asbestos... —insulation material, is a case in point where 


Now almost all insulation is asbestos free. Man-made mineral fibers 
SS 


(MMMF) e.g. glass fibres, mineral fibres etc., have been used as a 
Substitute for asbestos and appear to present no hazard. Very fine and 
long fibres have however shown to produce tumors, when implanted in 
experimental animals. No such tumors have been shown to Occur in humans 
occupationally exposed to MMF. This is perhaps due to the defence 
mechanisms of the human respiratory system. 


The danger of not using asbestos, where there is no suitable substitute, 


fae that it may result in loss of life and property due to such occurances 


as fire and automobile brake failure. In many products asbestos is 


indispensible, e.g. brake lining. 
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III : Asbestos in Public Buildin Ss 
eC Suil dings 


is 


Many of the comments applicable to this section has been given earlier 
in Section I. 

In general there is no health hazard from asbestos (e.g. Sprayed on 
insulation and fireproofing) in buildings; offices ,auditoriums, theaters 
etc. Under certain circumstances, however, due to the nature of the 
Spray , condition of the Spray, type and amount of asbestos, its 
physical state, it ‘ay Present a risk if it became airborne. 

In case of schools, we recommend prudence and Suggest that they be 
given special consideration. This is because of, as stated earlier, 
the asbestos exposure which would be quite safe for adults, may not be 
safe for young children. Technology is available for removal and 
encapsulation of asbestos to minimize and eliminate exposure in 
schools. Pros and Cons of encapsulation, removal or leaving it intact 
in place should be considered. An industrial hygienist or person 
specially trained in such evaluation should be consulted in the 
evaluation and further disposition of such problems. 

The evaluation of exposure in schools and buildings should be based 

on visual inspection and bulk sample analysis. 

The action should be initiated at the local level (School Board, 
municipality, etc.). We believe that local agencies should seek advice 


from trained personnel. 
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mv S)6=—C Other Asbestos Ex Oosure 
es tO Exposure 


mere are Many-occupational situations where significant ashestos 


exposure has occurred. Some of these exposures have not been identified 
a a re a 


Or properly documented. Consequently there is a lack of exposure data, 
Many. such groups were never under medical Surveillance designed for 
asbestos workers. These include such Occupations as: 

Construction 

Maintenance 

Public Utilities (Water Works) 

Drywall 

Fireproof Spraying 

Service (Auto Repairs) 
It should be kept in mind that many of these 8roups could have asbestos 
related diseases and could be misconstrued as not being work related. 
Asbestos should be removed from future consumer products e.g. oven mitts, 
ironing board covers, furnace filter, humidifier plate, etc. 
Consumer should be informed of incidental asbestos exposure 
encountered during such use as cutting of asbestos board. The 
information process to the consumer (i.e. general public) } should 
be realistic and constructive. If not done properly, it could: be 
counter productive. Some agencies, perhaps Corporate and Consumer 
Affairs of Federal Government should initiate programs of eliminating 


asbestos from household products, 
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V > Institutional and Polic Issues 
a NS POLICY Issues 


There are several federal and Provincial S0vernmental agencies that 
are involved, We believe regulations and guidelines are necessary 
but in order to reach Bieitarees segment of small companies and 
employees, a suitable education Program is equally important. The 
federal and Provincial governments should be responsible for the 


initiation of such educational programs. 
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VI 


Measurement 


The _ mem involving fiber counting at 400 to 500 


times magnification using phase contrast optical microscopy is the 


present preferred method j for the occu ational exposure 


evaluation. 
soz the-evaluation of asbestos exposure inside the building and 
schools, the method Of choice is: 


a. visual inspection of type and condition of Spray, 


friability, water damage, potential of becoming 


airborne; and 
b. analysis of bulk samples to determine type and 
amount of asbestos. 
The factors involved in a visual inspection can easily be 


incorporated in some sort of a rating number, (e.g. E.P.A. number, 


Ferris Index, etc.). 


Air sampling should not be a routine component of the evaluation. 
Where air samples have been taken the results should not be the 

sole basis for any decision. It should be used only as an additional 
factor in the decision making. Electron microscopic technique for 

the measurement, provides precise information as to the fibre levels. 
There is however, no study relating such levels to the health effects. 
We therefore Suggest, the use of electron microscopic technique for 
airborne fibers in public buildings and schools for the purpose of 


gathering data for its future use in health studies. 
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RECOMMENDATIONS. 
i ——_—_S_ 


In light of the preceeding comments, the information and 


experience at hand, we recommend: 


1. That asbestos €xposure in the workplace be controlled as low as 


substitution, engineering control, personal Protection, personal 
hygiene. 

2. That the advise of an industrial hygienist, or persons trained 
in evaluation of such €xposure should be sought whereever possible. 

2. That the Occupational exposure standard Proposed, under the 
Occupational Health and Safety Act of Ontario be accepted as a 
Suitable guideline at this time. 

4. That the membrane filter method of fiber counting using phase 
contrast microscopy be accepted as the method for asbestos 
evaluation in Occupational exposure situations. 

5. That the workers occupationally exposed to asbestos should be under 
an appropriate medical surveillance program. 

B.A preliminary asbestos exposure evaluation program be initiated in 
all industrial and construction facilities in Ontario to identify, 
the extent and the degree of asbestos hazard. This is to include 
Such not widely known occupations as: contruction, maintenance, 
Public utilities(water works), drywall, fireproof spraying, service 


(auto repairs). 
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RECOMMENDATTANS 
———————— 


exposed group of workers. This is to include information on health 
hazards, control, medical monitoring, exposure limit, record keeping etc. 
That the school environment be Siven a special consideration. The 
airborne asbestos €xposure in the schools should be minimized or 
eliminated by remedial measures, e.g. removal, encapsulation or 

continued inspection. | 

That no environmental exposure limit be set for public buildings, schools, 
etc. Visual inspection, analysis of bulk samples coupled with professional 
judgement should form the basis for necessary action. 

That air sampling be carried out in buildings and schools for the purpose 
of gathering data that can be used in the future assessment of health 
effects of er ee 

That research work be encouraged to correlate evaluations of asbestos in 
buildings and schools using various available techniques, e.g. phase 
contrast optical microscopic technique, polarizing microscopic technique, 
electron microscopic technique, magnetic alignment technique, etc. 

That research work be encouraged and supported in the area of 
epidemiological studies, and pathological sample studies (lung content) 
involving low level exposure in the public buildings and schools. 


Epidemiological studies may not be feasible because of many other 
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RECOMMENDATIONS 
AE LUNGS 
es 


That under normal circumstances no guidelines are needed for outside 

air. There should, however, be an environmental guideline for areas 

Surrounding the immediate vicinity of mining, milling, and asbestos 

Processing industries, 

Tha Of asbestos in the consumer and household g00ds should 
SS 8 ee a ey eee 

be eliminated. A consumer education Program should be initiated to 

eae a ema 

inform the general public of the extent and relative potential hazard 


from airborne asbestos exposure. 
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BRIEF TO THE ROYAL COMMISSION 
ON MATTERS OF HEALTH AND 
SAFETY ARISING FROM THE USE 


OF ASBESTOS IN ONTARIO. 


FROM 


THE HAMILTON AREA OCCUPATIONAL 
HEALTH AND SAFETY COMMITTEE 


OF HAMILTON LABOUR COUNCIL 


Tel: swt ary 


PR Thee at : 
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The Hamilton Area Occupational Health and Safety Committee of Hamilton 
Labour Council joins other labour organizations in submitting a brief 
to the Royal Commission on Asbestos. 

The principal issue we wish to raise is the question of the need 
for a commission such as this at this time. Surely no one will need 
persuasion in 1981 of the dangers of asbestos; these are voluminously 
documented and will not be reiterated in this brief. All that remains to 
be determined is how many kinds of cancer will ultimately be found to be 
associated with asbestos. In the face of these facts, it is obvious to 
us that the strategy that must be adopted is one aimed at elimination of 
asbestos from our working and living environments. However, the Commission 
has assumed a stance of inquiry into these matters with a view to discussion 
of "safe" levels of exposure, cost-benefit issues and "levels of acceptable 
pik, 

Consequently, we doubt the utility of our presenting our point of 
view in the arena of a different kind of debate. Previous hearings and 
inquiries have failed to result in a policy concretely directed at 
elimination of environmental asbestos. The views of labour have been 
given only token recognition. Workers and their families continue to 
pay with their lives for the government's failure to give health and life 
priority over productivity and profits. 


Through direct efforts by working people, some advances have been 


Made. After a prolonged struggle by library workers in Hamilton, premises 
at 220 Dundurn Street South in which asb tinously—flaking 


from the ceiling, were closed down. The workers, along with classes 
5 _Cerring, were closed down. 1 


for retarded children, were moved to other locations. This victory 
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Spurred the investigation of asbestos in schools across Ontario. However, 
there are many similar workplaces in Hamilton in which it has been 
impossible to obtain changes because standards have been applied to 

them which were devised (by flawed methodology) only to prevent asbestosis 
in asbestos workers. So, for example, non-asbestos workers in a shop 

in which every movement on the floor above caused a shower of asbestos, 
have been told that airborne levels are below the TLV; thus, there is no 
need for concern and no basis for action. 

Our position is that there-is no safe level or form of exposure to 
this carcinogen. We refuse to gamble with the lives of workers and their 
families by being party to interminable discussions of so-called "safe 
levels", cost-benefit issues and the usefulness of medical monitoring. 

All too frequently in the past, debates have centered on scientific 
and technical issues - debates which can ultimately be reduced to the 
question of how many workers will die at different levels of exposure. 

The scientific fascination and curiosity about these questions might be 
better channeled into a consideration of how we eliminate asbestos from 


our working and living environments. 
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President WALLY MAJESKY Secretary PETER HITCHEN 
January 14, 1981 


Professor S. Dupre, Chairman | 
The Royal Commission on Asbestos 
180 Dundas St., West, 

22nd floor 

Peronto, Ontario. MSG 128 


Dear Sir: 


Enclosed you will find a brief, outlining our thoughts 
on asbestos and past and present problems associated with the 
control of this mineral with a Special emphasis on the use of 


cost-benefit analysis as a basis for health and safety regula- 
tion. 


As you are probably aware, the Labour Council of Metropoli- 
tan Toronto is the central labour body for Ontario's largest com- 


Of whom will encounter asbestos as part of their JOD Se we tenay, 

be an asbestos exposure unrelated to their job (e@g. asbestos ex- 

posure in the schools) or it may be a part of their everyday work 
(eg. maintenance workers removing asbestos lagging). These wor- 

kers are employed by both large and small employers and they are 

members of both large and small union Organizations. We also see 
4S part of our responsibility to our community, the need to rep- 

Tesent the interests of those who do not yet have the benefits of 
union representation. 


For all these reasons we seek standing before the Royal 
Commission. We believe the content of our brief indicates our 
knowledge and experience with the problems of asbestos while our 
Tesponsibilities as a worker's organization shows our desire and 
continuing responsibility to help ensure the removal of hazards 
from the workplace and the community. 


Ne ee 


Wally Majesk 
President 
/encl, / 
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It would be incorrect Mr Chairman and members of the Commission 
to tell you that we welcome this opportunity to make our views 
known on the matter of asbestos. Indeed we believe that our 
concerns regarding this mineral are well known. It is Our be- 
lief that we and you and all other presenters are engaging in 
an exercise that is designed to at best delay any decision about 
asbestos and at worst to avoid making the hard political choices 


that need to be made. 


It is unlikely that this Royal Commission will find any new 
hidden truths about asbestos. The scientists who minimize the 
dangers have published their work. The scientists who argue 
that no safe levels exist for carcinogens have also placed 

their views before the public. The Royal Commission will hear 
testimony from those who have made fortunes from asbestos and 
understandably, from their perspective, would like to continue 
to earn those profits. Unions and central labour bodies have 
also made their fears about the asbestos Slaughter public prior 
to this Commission's formation. This Labour Council in its 
Health and Safety Newsletter Health Alert: published a fact sheet 
on asbestos a number of years ago. The second issue in October 
1976 was devoted to this substance. Almost everyone will be 
represented before the Poval Commission: industry, government, 
the professions will undoubtedly appear, medicine, engineering, 
and the rest, the unions will also be present. The public will 
appear as will the survivors of asbestos exposure. You will 
undoubtedly hear from widows and from those suffering asbestosis 


Or asbestos induced cancer and their testimony will speak to the 
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real issues before this Commission, but our brothers and sisters 
who have died will not be here. Their unknown numbers bear mute 
cestimony. They cannot relate to the commissioners the Stories 
of their shattered lives and dreams. Their agony was private, 


shared by their families, friends and co-workers, 


either we nor you can do anything for them. For them it is too 
Tate -- all that remains are the memories. Our comments reflect 
those memories. Qur bitterness reflects their pain. Our cynicism 
reflects the fact that their deaths were unnecessary and avoid- 


<ble because those who sent them to die, knew. 


We present the Commission with our comments not because we believe 
the Commission will Solve the problems of asbestos. Indeed, we 
believe that when all the arguments have been made, when the poli- 
tical heat has been reduced, when it is convenient, the Commis- 
Sioners will recommend that the economic costs of doing what 

needs to be done are too high. The scientific arguments which 
Justify what is deemed to be the economic need will be accepted, 


he expect that dollars Will be given more value than lives. 


Cur concern about Royal Commissions like this one are even broad- 
er. If the asbestos Royal Commission iS thefirst ofa Series, 
if next year we are back to discuss vinyl chloride, and after 
that benzene, then coke oven emissions, acrylonitrile, perchloro- 
ethylene and the many other chemicals and physical agents which 
ere hazards both in the occupational and general environments, 


then we will have time for nothing else. 
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The piecemeal approach js Patently absurd. We need to evolve 
methods in this Society which can deal with the hazards "i ndus- 
trial progress" has Given and continue to give us and our child- 
ren. We are not Prepared to Say that the carcinogens policy 
Proposed in the United States is the way in which Ontario and 
Canada should proceed. We are, however, convinced that a never 
ending series of Royal Commissions will serve Only the interests 


Of those who wish to see as little as can be defended, done, 


If this Royal Commission does not include as part of its recom 
mendations a method for dealing with Current and future hazards 
of major proportions then even if we are Surprised and the com 
mission does make Progressive and useful] Proposals about asbestos 


the exercise Wael tS bade bea failure. 


The people of this Province, while they need an organized policy 


for asbestos, need more than that, Tey need a comprehensive 


policy for the determination of how this society should begin to 


deal with the incredible store of environmental] hazards. 
Sr ree ee ae es SY Oe te ahezo td, 


Asbestos is not a new hazard, It is not some amazing revelation 
of the 1980's that asbestos makes people sick. LEuLS otwa 
revelation of the 1980's that asbestos causes illness in Signi- 
Ficant numbers of people. It is old knowledge even if it has 
not always been public knowledge. In 1900 a physician in London 
diagnosed the first case of asbestosis and by 1935 medical 


records officially recognized 28 asbestosis cases. In 1918 


insurance companies in both the United States and Canada Stopped 
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selling personal life insurance policies fo asbestos workers, 


By 1935 the first link between asbestosis and lung cancer had 
been reported and 7 years later in 1942, ten cases had been 


officially reported and recognized. 


One study published jn 1935 looked at 126 asbestos workers in 
Canada and the U.S. Sixty-seven were Classified as having 
asbestosis, 39 were listed as doubtfy] and only 20 were diag- 
nosed es being completely free of asbestosis. These findings 
indicated 84 per cent of the workers had some signs of disease 
(53 per cent positively diagnosed) while only 16 per cent showed 
no signs of the disease. Of the total of 126, 96 workers or 

79 per cent complained of persistent coughing or shortness of 
breath, which are typical early symptoms of asbestosis. Clearly 
an epicemic! More than 50 per cent and perhaps as high as 84 
per cent of a group of asbestos workers were found to have this 
crippling lung disease. Why nota Royal Commission in 1935? 

Why no public Outcry or debate? The answer Should note that 

the information was neither given to the public nor the workers, 
Indeed, even it it had been avai lable. ats conclusions and the 
conclusions of the authors minimized the hazards. They reported 
that the workers appeared healthy and that they were not dis- 
abled. They also Suggested that the symptoms described by the 
workers were subjective and therefore should not be given too 


much emphasis. 


While the report was not Supressed, the public was not put on 


alert. The-same cannot be said for the asbestos companies. The 
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Workers tested were mostly emplayees of Johns-Manville. ier ts 


inconceivable that the company would not have received a copy 

of the study and understood its implications, Were the plants 
Cleaned up? Were the workers protected? Were they even in- 
formed of the conclusive evidence that their work caused disease? 
Information clearly does not imply action. This study serves 
Only as one example of how the companies ignored the information 


which they either had Or had access to. 


Industry tactics took a number of turns. First they ignored the 
reports of asbestosis. When the first reports of lung cancer 
were made, industry dismissed the reports as not indicative, 

they were after al] Only case studies, not randomly Selected, the 
indivuduals might have been especially susceptible to lung cancer, 
Clearly what was needed was a long term Study or an analysis of 
the health records of current asbestos workers. Fither of these 
activities were within the power of industry, such action Was not 
however, in the interest of an expanding and profitable industry. 
By 1955 a British study had found an unusually high rate of lung 
Cancer among asbestos workers. The industry had to respond to 
the growing evidence of the links between their Product and 


Cancer. 


What then began, is, we believe a history of denial, obfuscation 
and downright deceit which was sponsored, bought and paid for by 
the asbestos industry. 

By 1960, medical research on Snes tor Was 


at a watershed. By then a total of 63 
Papers on the subject had been published 
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aniethesti< Siw and Canava and Great Britain. 
The 52 papers not Sponsored by industry... - 
by hospital and medica] School staff, 
indicated asbestos ac a Cause of asbestosis 
and lung cancer. The 1] Papers sponsored 
by the asbestos industry presented polar 
oposite conclusions. They denied that as- 
bestos caused Tung cancer and minimized the 
seriousness of asbestosis. (1) / 


One of the most important Industry tactics was to ignore the 


latency period. The Studies they sponsored Would look at rge 
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Vice in the industry. 


The early 1960's caused new problems for industry. The disease 


mesothelioma was added to the list caused or Suspected of links 

to asbestos. This was found not only among workers but also in 
their families. Asbestos Was being recognized as an environmen- 
Lalinet gustee workplace hazard. In addition, Dr. Irving Selikoff 
and his colleagues at Mt. Sina; Medical Centre completed their 


major study based on the records of an asbestos workers union. 


Asbestos was now not Only an important but a recognized hazard, 
Industry was beginning to take the issue much more seriously -- 
the threat to profits was Increasing, too many, people were find- 
ing out about too many health problems. While industry spon- 
sored only 11 studies in the previous 30 years, the years since 
1960 have seen the Output climd dramatically, more than 30 


Studies to 1975. 


The problem of latency period did not disappear in these new 


Studies nor was it treated in a new way. The prime example of 
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the new studies was funded by the Quebec Asbestos Mining Associ- 
ation and carried out by J. Corbett McDonald Of McGill University. 
The failings of this research are now well documented and wel] 
known but they fall into a pattern that should neither be for- 


gotten nor ignored. 


As the manipulation of latency period became too well known a 
dodge, new theories (excuses) were needed. One of the first of 
these was that the problem was not asbestos rather the problem 
Was trace metal contaminants in the esbestos. (While this theory 
was finally rejected, we see little difference for those who 

died in arguments about whether the problem was asbestos or its 


impurities!) 


Perhaps the most absurd explanation of the source of asbestos 
related disease Suggested that the polyethylene bags in which 


the asbestos was stored were contaminating the product. 


Another theory, and one which has current proponents is the 
theory that there is "good" asbesios and "bad" asbestos. tis 
not surprising to us that the "good" esbestos just happens to 
be mined and most commonly used in ilorth America. We cannot 
Say that there are not differences between the abilities of the 
Various types of asbestos to induce disease, but frankly we 
don't care. We don't care because al] asbestos induces disease, 
all asbestos causes Cancer, all workers exposed to asbestos of 


whatever type have an increased ris! of disease, 
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were no adequate standards Or protections for WORKEDS .eeult ae 

ad neat turn on the use Of latency as an argument. Before latency 
Was ignored, now it iS used to explain continuing high, epidemic 
levels of disease emong asbestos workers. From our Perspective 
the most insidious implication of this theory is that we wil] 
have to wait another 20 or 30 Years to be sure if the theories 


are right or wrong, 


We say enough. According to reputable scientists Deed deg s 
known that asbestos fibres have been demonstrated to be car- 
Cinogenic to man (Sic) at al} fibre concentrations studied under 


adequate epidemiologic method". (2) 


Fucther, re utable scientists agree that it is not POSSible to 


determine safe levels of Exposure for substances which cause 
Cancer, 


a 


There is no known method for measuring 

Or predicting a "safe" level of exposure 
to any Carcinogen below which Cancer wil] 
not result jin any individual or popula- 
tion group. That is, there is no basis 
for the threshold hypothesis which Claims 
that exposure to relatively low levels of 
Carcinogens is safe and, therefore, 
justifiable. seh 


195. not useful for uS tO engage in arguments about whether 
white is less hazardous than blue. lt oS. not helpful forts 
to argue that a ? fibre standard is not as good as a standard 


PD) fibres when we believe that no exposure is Safe. There 
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2re 2 phenomenal number of potential technical arguments which 
can be made, investigated, Proven or disproven. All of that 
takes time. Those who are already the victims don't have the 
time to wait. Nor do those who are waiting to take their 
place on the firing line have time for further studies. They 
are, and this will be said numerous times during the course of 


this commission, the experimental rats of today's science, 


It is important to recognize that the push for further studies, 
while it may be based on a Scientific impulse to seek im Ve ee 
it is also based on e conceptual framework that considers 
chemicals safe until] they have been proven to be harmful. It 

is a basic tennat of Our system -- innocent unti] Proven guilty. 
Therefore, proof, irrefutable proof is required before asbestos 


and those who profit from it can be penalized. Penalty in this 
instance jis further control or a ban on asbestos with the corres- 


ponding loss of profitability. 


The premise that "innocent until proven guilty" should apply to 
Chemicals as wel] as people is nonsense. People are treated in 
this way because our SOCIETY, eat. least an theory, believes that 
it is better for the guilty to go free than it is for the inno- 
cent to be punished. We believe this presumably because the 
consequences of a mistake are, on balance, worse, if for example, 
an innocent woman was executed because of an error in the judi- 
Cial system than a guilty man be set free through a similar 
error. With chemicals the situation is Clearly reversed. On 


balance it is infinitely better for chemicals to be banned until 
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they are proven safe for any particular use. 


While we are fully aware of the problems which have plagued 
Other regulatory agencies in their search for pesticides or 
pharmaceuticals which have been Proven safe, the record in 

these areas is infinitely better than in the workplace. This is 
not to suggest some form of paper regulation which will make us 
feel better because the law requires Pre-testing or confirmation 
Of safety. What we Want and what society needs are rea] and 
enforced methods of control on those who would manufacture, mine, 
Process or sell hazardous products in all forms. FOR tts 5 
mistake to look only at the chemicals or substances, People are 
also involved in the process. Asbestos has always been hazardous, 
Perhaps in earlier times people died too soon so there were fey 
cases of Jung cancer or asbestosis, but the potential was always 
there. After the knowledge of the hazards of asbestos became 
known is it legitimate to ask about the guilt of asbestos? It 

is more reasonable to consider the guilt of those who profited 
fron the ever increasing and continuing use of asbestos and the 


failure to seek Safer alternatives. 
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At the outset of this brief we Expressec our concern that the 
Royal Commission would, in the fina] analysis, base its decision 
on the economic side of the question, ie believe that the recom- 


mendations wil] follow the new religicn know alternatively as 


cost-benefit or risk-benefit anal Sis. We ar . j nd 
we reject an economic basis as the framework for decisions on 


asbestos. We are talking about more than dollars, we are talking 


about the fundamental PUGS eat ag F working people to live. 


While we are not prepared nor able to argue about the specifics 
Of any cost-benefit or risk-benefit eguetion we do have Some 
comments about the Procedure itself and how it applies to the 
regulation of health hazards in general end the asbestos hazard 


in particular. 


A representative Of a public interest Group in the United States, 
where the cult of cost-benefit analysis has its most sophisticated 
followers and critics, has observed that the "abolition of Slavery 
Or child-labour laws would never have passed a cost-benefit test" (4) 
Another critic described it as the "invention of those who do not 
Wish to regulate, or to be regqulated.....4ts primary use in govern- 
ment decision-making is to avoid taking ection which is necessary 

Or desirable jn Order to truly protect the health of the Public or 
the integrity of the environment."(5) fnother has described the 


entire approach as nothing more than scientific Pornography,(6) and 
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a committee of the U.S. Congress concluded that "the limitations 
Of use of cost-benefit analysis in the context of health, Safety, 
and environmenta] regulatory decision-making are SO severe that 


they militate against its use altogether."(7) 


FeUei 15) Stil Nan issue. We fee] obliged to do what we can to 
ensure that this Royal Commission Cannot simply accept as reason- 
able the application Of cost-benefit analysis in determining what 
actions are needed to protect workers and the public from a con- 
tinuing asbestos epidemic. Our limited knowledge of the methods 
Of cost-benefit accountants Tead us to the conclusion that the 
System developed from the Profit and loss accounting used in 
business. That System allows an entrepreneur to assign dollar 
values to the costs and benefits of various alternative actions 
and thereby allow him/her to maximize the return On investment, 
The maximization of profits being the ultimate goal for business. 
in our society and a necessary factor in a business's continued 
Survival. While we are not convinced that the methodology has 
yet been successfully applied in any area of Social policy, 
recent applications of the theory in the regulation of serjvous 


health hazards, is we believe, indefensible. 


Our primary criticism of the technique is that it doesn't work 
because the methodology is both inadequate and inappropriate, 


But more than that we believe that it is a process used to ob- 
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Scure rather than inform. The System deflects the discussion 
away from basic Policy issues and translates it into an argument 
about numbers and Equations. While it is relatively Slragothe= 
forward to understand that asbestos makes some people i117 and 
kills others, it 1S not so Simple if that argument is translated 
into the Jargon of the Economist with technical equations justi- 
fying this or that number which in turn justifies some Darticular 
action,.-or Inaction. There 1S @ popular expression which may 


Say it best "Bull Shit Baffles Brains Everytime". 


Nicholas Ashford, an associate professor of Technology and Policy 
and Assistant Director of the Centre for Policy Alternatives at 
the Massachusetts Institute of Technology has commented exten- 
Sively on the uS€S and misuses of cost-benefit analysis as a too] 
for making policy in the area of health, Safety and the environ- 
ment. Ina very real way he challanges the neo-conservative 
knee-jerk, anti-regulation attitudes popular in both the U.S. 

and Canada. And so they should be challanged. Those who claim 
that regulation costs too much or business jis being destroyed 

by government interference are the same ones who have profited 
tremendously from the historical absence Of regulation while 


destroying the health and lives of thousands of workers. 


He sees a fundamental difference between economic regulations and 


regulation in the sphere of health, safety and the environment. 
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Economic regulation attempts to ensure that the price mechanism 
Operates efficiently within the System. Economic regulation is 


an attempt to reduce the price of the goods and services ‘Ge 


attempts to regulate, 
Health, Safety and environmental regulation, on the other hand 


technology by reducing the social] costs. Such regulation seeks 
to force manufacturers to internalise the costs of their tech- 
nology which had Previously been Carried by Society as a whole, 
This means that while the price of a Particular good or service 
may rise, the increase is not inflationary because there jis a 
corresponding decrease in Social costs. There is a Shift in 
who pays, from society as a whole to those who profit From the 


Creation of the hazard Or the use of the hazardous Product, 


He also argues that it is often assumed that, because the costs 
of complying with regulation can be easily converted to dollar 
terms that they are reliable and truercos tes Oike Vinyl chloride 
example is a classic Case of the fallacy of that argument. In 
the early 1970's chemical manufacturers announced that a pro- 
Posed new standard for vinyl chloride would cost two million 
jobs and $65 billion. They protested that the standard was be- 
yond their Capability. Their estimates were wrong. The indus- 


try flourished, profits increased, no jobs were lost and the 
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real expense to industry was only five per cent of the estimate. 
There is an obvious Problem which arises when industries esti- 
mate the cost of actions which they have little or no interest 
in taking. Indeed, there May even be a clear vested interest 


in inflating the estimate. 


Ashford is also concerned about the ability to estimate the 
benefits of regulation. The state of the art, he argues, of 
estimating the number of Cases of cancer or chronic diseases 
prevented or even injuries prevented 45 nits infancy. It is 


a 
= 


difficult or perhaps even impossible to accurately calcula 
the differences in incidence of chronic disease resulting from 
Exposures to Ippm or .5ppm or a particular carcinogen. (At 
least partly because so little of past chronic disease has been 
accepted as occupationally caused.) To carry the argument fur- 
ther, even if we could accurately estimate both the amount of 
disease or injury prevented by regulation and the cost of im- 
plementing such regulation, serious difficulties would still 
remain. The task of putting a dollar value on the health bene- 
fits or reduction in accident rates which will occur sometime 

in the future and over a period of time and then comparing those 


amounts with the current compliance cost are, at best, extremely 


Chancy. 
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of activity caused by severe lung disease? What is the value 

of human life? The University of Rochester places it at $350,000, 
The American Enterprise Institute at $2.5 million and Cornel] 
University at $1.5 million: (These figures are expressed ain U.S. 
dollars, life would be worth about 20 per cent more Canadian. ) 
Which valuation is correct? Can one even begin to place dollar 


values on such items? 


Then how many lives are equal to a ventilation System or a ban 

On a product. Would the prevention of 100 deaths be worth the 
banning of a $2,500 million industry? Who can make such choices? 
Who plays God? Especially when decisions are to be based on 

such fragile technical] information and what appears to us to be 


the total absence of a moral base. 


Another problem in assigning values to life and limb is the 

value workers will place on their own lives. It is clear that 

the more one €arns, the higher his or her economic Standing, the 
higher the value which will be placed on personal life or Safety. 
Given current economic Conditions or even the hypothesis in this 
society that full employment means that four to six per cent of 
the population who want to work will not be able to find jobs, 

it is easy to understand how the asbestos manufacturer will, no 
matter how high the risks, be able to find workers ready to assume 


those risks. Risks which senior executives of those same corpor- 
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ations do not and, we suspect, would not take themselves. fre 
those in lowest economic categories to be essigned to a listing 
headed -- expendable? Add to al] of these Problems, inflation, 
and the situation becomes even more complex end difficult to 
rationalise. Whatever RiacOStsS:. (6 regulate ésbestos will be 
Spent over a relatively short term, whatever the benefits of 


that regulation are, they will occur over a relatively long term. 


How does one compare a future Saving to a current expense, es- 
pecially when the Expense and saving of any particular action or 


inaction falls to different segments of SOCieiy. 


Finally, we are not convinced that the analysis of costs and 
benefits of any Particular regulation js enough. What are the 
costs and benefits of doing nothing and who Pays these costs? 


How do they fit into the equation? 


The recent case of Acrylonitrile in the United States provides 


us with an instructive mle. The standard which was adopted 


ce. 
This was selected over a more Stringent Ippm standard, at least 


in part because the estimated cost of attaining the lower stan- 


dard was deemed to be too expensive. It was estimated that the 


2ppm standard would cost $1.37 million per cancer case avoided 
while the lower standard would have cost $11.5] million. 
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The issues raised include: were the estimates in the differing 
rates of disease accurate; were the costs assigned to contro] 
measures accurate; how do these costs compare to the cost of 
Cancer treatment and attendant social costs paid to widows, 
widowers, and dependent children; what are the values which were 
assigned to the loss of Productivity; how much was thrown in for 
pain and Suffering? What is the Social value base which allows 
society's decision-makers to Say that someone's lifes presumably 


not their own, is not worth $11.51 million? 


Another important aspect of the process is to trivialise the 
problems, by comparing risks. The case of carcinogens is par- 
ticularly appropriate to discuss. In the recent past when a 
chemical Carcinogen was discovered, that charge alone was syf- 
ficient to alarm the public, and place the manufacturer or dis- 
tributor on the defensive. The manufacturer was then compelled 
by public pressure to dispute the claim of carcinogenicity. 
Today the Process is different. "Risk accounting" a part of 

the overall cost-benefit analysis/risk-benefit analysis approach 
is used to shift the debate in the industry's favour. Rather 
than denying it, the companies readily admit the hazards of their 
Products, They ask that the risk of cancer be put in perspec- 


tive, be compared to other risks and balanced against the bene- 


fits of the product. 
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This new approach is based on the recent development of public 
consciousness that life js full of inescapable risks, Everyday 
ad n€w Carcinogen is found in food, there are increcible natural 
disasters, someone blows up a plane that did not crash because 
of design faults. Even getting out of bed has its inherrent 
hazards, one might slip and break a Teg. In this way the 
hazards of an accident at a nuclear reactor can be compared to 

a flood or tornado. That which is controllable is placed beside 
that which is not and we are asked to compare the two. So that 
the introduction of fluorocarbons into the atmosphere with the 
eventual reduction in the ozone layer and the resultant increase 
in skin cancer cases ends up being compared to an individual 
moving to a sunnier climate. Something that no individual 

Can prevent or control is equated with something that everyone 
Can prevent. They are assigned the same values, and placed in 
the same conceptual framework. While the claim is regularly 
made that this kind of analysis is an attempt to place things 

in perspective it more regularly places the issue in a cloud. 
The questions are obscured and ultimately turned over to the 


computer to answer. 


It is a myth to pretend this process of comparing costs, and 
benefits, assigning monetary value to risks and hazards is any- 
thing but a value laden form of manipulation tied up in a 


package of scientific jargon. 


hen? | 


qquase? (2en> Vor “ dale oe 


ining aeital Sad oa tua sitet hava. 24 tua QFABHIND 
al ego oda Wh -cest a tied ten ghte sigh snc gabe 


at. Lorne. a¢ FAS 707300". reg taun gta tesntooe tg Fo zbungadd 
dhiaad tenelg oF widallontnns er parpwiatant, .obenna? no: boot . 
tds: 08 Rian wif gnagro> oT bOsee or gb bns soda? aot gerd . 

wit «Tra @eviqamays 3% er aneabeasenou? 6, sot zubowtat. ait? 
yemen i! (atrivest(@es Sneha ‘ yrocs 407 nh orraubey Souinsee 


at ee ee ee “asi abled 
(opt st bad cw pods: gait rag pimtis wwtrae 2 ‘of ont vem 

peiprrges Tae? galetenoe 4 ty bes dup> 2) Torsnes 30 Jrevor 089 

al beats te ,asaley apne 30 beng) ees stm ett ineewre vt 
etoainae 2) gta al al (A toweteny) Pautqsonos aner w . 

soefat wWealq netqnatie oo a? sheciana to baka andy sant shan 

hughes J a? ote? of ewan cfnatuper Par sh aytzosqetag at 

gitt oH ia vient eierttsta bre bawunade ats ano) }29up oat 
ads of 19s Hf 


] 7 : 
i " : i = 


bite eh ay ae a ae eumsaq- vine (baeds1q oF dtge's bil 
ag a) ss Ga at eda" of ulay yretanom gatagtzea 72 
=a} qo Sopa ao haat ue? em Yo ror nobel sufev @ tud-@ ' 

| !  sogaet aittinatze 30 a | 


c* 


7) 


-20- 


Eor working People the use of cost-benefit analysis as a basis 
for regulating health, Safety or environmental hazards fails its 
Own test. The costs are potentially too great and the benefits 


non-existant. 


3 2 


a 


therefore, recommend: 
All ~ on SSEntlal uses Of ashestos be phased-out by June 1982. 
Asbestos is a Carcinogen. Since there are no safe levels of 


Exposure to carcinogens its use should be abolished. 


An "essential use" be defined as one forwhich there is no. 


Safe substitute. 
Nai asc a 


Existence of safe Substitutes should be determined by a pane] 
of independent scientists, workers and their unions, and 
representatives of the general community. (Industry and 
government, by their past actions, lost the right to parti- 


cipate in such determinations.) 


All workers in these Industries must be given full and com- 


plete information regarding the risks of their exposure, 


Exposure to asbestos where it continues in use must be limited 


to the lowest amount measurable. 


A special fund should be established to defray expenses jn- 
curred by workers and communities suffering dislocation as a 
result of the asbestos ban. Special emphasis should be given 
EO SOR retraining and job creation in the area of asbestos 


Substitute research, development, production and use. 


That_a Crown Corporation be established to work on the re- 
TQval_ of asbestos from all public places. We suggest a 


Crown Corporation because we believe a single large institu- 


tion will be easier to control than thousands of "fly-by- 
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This same Crown Corporation should be charged with the research 
and development task of Finding safe alternatives to the cur- 


rent "essential uses" of asbestos. 


The Crown Corporation should be funded through a special tex 


on all asbestos mining, manufacturing and uSing industries. 
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David Kotelchuck, "Asbestos Research" in Health/PAC Bulletin 
No.£:618 November/December 1974, This article is an analysis 
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U.K. Wagoner, et al, "Comments on 'Critique of Mortality 
Patterns Among Hard Rock Gold Miners Exposed to an Asbestiform 
Mineral’ and ‘Asbestos Fibre Exposures in a Hard Rock Gold 
Mine'," (Wash. NIOSH, 1976) 


Sam Epstien, The Politics of Cancer (San Francisco, Sierra 
Book Club, 1978, Dis3 
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Mark Green is Director oT Public Citizen's Congress Watch. 


Burke Zimmerman, "Risk-Benefit Analyses: The Con-Out of 
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James Fay, A talk delivered at MIT Technology and Policy 

Program Symposium on LNG Policies, January 1979, cited in 
D.F.Noble, "Cost-Benefit Analysis", Health/PAC Bulletin, 

VOLP 11s No. 6, July-Aug. 1980. 


"Federal Regulation and Regulatory Reform" Report of the 
Subcommittee on Oversight and Investigation of the Committee 
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Astesics is 9 fibrous mineral. It is 
virtually inCestructible — heatproof, fire- 
roof anc resistant to most chemicals. 
‘here are a number of different kinds of 
isbestes and some are considered more 
langerows than others, but there is no 


ind of esbestos which is not dangerous. 


Asbestos is a commonly used substance 

1 industry and is found in more than 
1000 products. It may be found in such 
ings as shingles for roofing and siding; 
leets for both interior and exterior 
alls; pipes to Carry water, gas or sew- 
le; floor tiles; ges mask filters; proces. 
19 of fruit ivices, acids, beer or medi- 
1; breke finings and clutch facings on 
tomobiles; 2coustical ceilings; plaster. 
ard; firecroni wallboard; sheetrock tap- 
7 Compounds: insulation materials; gas- 
's and seals. welding rods and many 
re. Few, if any, factories or homes are 
‘hout some form of asbestos, 


HARMFUL EFFECTS 


\sbestes js regarded as one of the 
it dangerous substances used in in- 
try. It is also recognized by most 


rts as one of the leading industrial 
es Of cancer, 


B8losis- 


lis is a Sc2rring of the lungs caused 
' Meny years of breathing asbestos 
res As the scarring develops, cover. 
F] mote cf the lungs, they become 
ene thick making it very difficult 
brezthe. Early symptoms include 


ness of breath and a tendency to 
* €asily. 


Cancer. 


S Gisease has been linked to as- 
"0s for some years. Although all 
Estes Workers are at risk, those who 
ey are '" Much greater Canger. An 
"83 Werker who is also @ smoker 


92 ime : : 

; NMes more cnance of dying of 
ancer than a Person who neither 

kes Neer 


oF works with asbestos. 


membrane which 
CMoaee H 
£<* and the ebdcomen. it js 


t 

} 
3 
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Gastrointestinal Cancer: 


These cancers of the stomach, intestines 
and the rectum occur two times more 
often in asbestos workers than they do 
in the genera! Population, Only in the 
Past few weeks has the WCB reversed 
itself and allowed these cancers as 
Compensable diseases. This change, 
however, has a serious qualification. 
A worker may receive compensation 


DID YOU KNOW THatT: 


1 in 5 asbestos workers dies from 
lung cancer. 


An asbestos worker who smokes is 
92 times more likely to die of lung 
cancer than someone who neither 
smokes nor works with asbestos. 


1 in 10 asbestos insulation workers 
dies of mesothelioma. 


Asbestos workers are 2 times more 
likely to get stomach cancer than 
those who do not work with 
asbestos. 


34% of asbestos workers will die 
from asbestosis or esbestos-linked 
cancers. 


only if the disease appears twenty or 
more years after the initial exposure 
to asbestos. 


Throat Cancer: 


Research on asbestos-related diseases 
in England, the United States as well 
@s Canada, has indicated an increased 
risk of throat cancer for asbestos work- 
ers. The WCB has rejected this as a 
compensable Gisease. 


LEGAL LIMITS 


The legal limit for exposure in Ontario, 


APPENDIX J 


to aslestes, js two fibres (5 microns or 
Over in length) per cubic centimeter of 
air over an eight-hour day. A cubic centi- 
meter of air is about the same volume 
8s a thimble full of air. 


Many experts believe that this 
high end have Proposed a lower Standard 
of half a fibre j 
air. The twofibre limit has been in force 
in the United Kingdom for some years 
and it has not Prevented asbestos-related 
diseases. 


While this Proposed standard seems to 
be quite low it would still allow a Worker 
to inhale about 1.5 million asbestos fibres 
Over an eicni-heur day. 


CONTROL MEASURES 


The best protection against asbestos 
disease is to make sure that no asbestos 
fibres cet into the air where they can be 
inhaled by workers. This can be achieved 
through engineering controls and good 
work practices. 


Good exhaust ventilation which is pro- 
perly maintained is an absolute necessity. 


Wetting down asbestos before Cutting, 


grinding or mixing will eliminate much 
dust. 


Enclosing a dusty operation will keep 
the dust ewey from the workers. 


Good houseneeping practices must be 
followed. Dus: collection by vacuum 
Sweepers should be done on 2 continu- 
ous basis, 


The 
clothes and 


company should supply work 
texe the responsibility for 
having them cleaned. Workers must be 
supplied with sesarate lockers for their 
Street clothes. Showers should also be 
Provided end they should be located 
between the places where work and 
Street clothes are stored. 


. 


The company must supply edequate 
and comfortable respirators for all work. 
ers. 


Remember, many experts are con- 
vinced that there is no such thing as a 
safe exposure to a substance which can 
Cause Cancer. 
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APPEND IXAOCT 
EXECUTIVE BOARD STATEMENT 
—_— ELEMENT 


‘to the 
/ABOUR COUNCIL OF METROPOLITAN TORONTO 
Thursday, ALLS elo 80 
‘FE eee ee ne 


The controversial issue of asbestos contamination has become 
a major public health hazard. The events of recent weeks (see attached 
press clippings) have Proven that asbestos contamination St roa 
health hazerd related Cry? to. the workplace, but one that has extremely 


> 


Serious implications for the punlic at large. 


the recent disclosures that asbestos and asbestos containing 
Materials heave been identified in 150 Schools across the Prevince, 
Clearly indicates that this problem has been neclectea Or at best been 


downplayed by a variety of government agencies at the provincial and 
municipal levels. 


But the seriousness has been clearly identified in the Metro- 
politan Toronto area where a secondary school in Toronto was ordered 
@mesed for a week so that its ventilation system could be modified to 
Sere that no potential asbestos contamination was present as a re- 


paet of installing asbestos covered air dampers. 


This situation was further intensified when the Toronto Board 
Sf Education ordered an immediate investigation in 20 of ast SiCc isp 


schools to fing Outclit tthere sere sions. cof major asbestos contamina- 
"ION. 


These incidents coupled with disclosures that other school boards 
ere encountering similar and other asbestos related problems leads 
S to the conclusion that WeVareelacingsa: oroblemiat major proportions. 
ut before we proceed any further we have to ask some fundamental 


uestions and they are: 


Wee Why are we only now being told that literally hundreds of buil- 


dings are in fact public health hazards? 


We If the Ministry of Labour has been aware, and we are totally 
Convinced that they were, that asbestos causes or can cause 
Serious cancer or cancer-related illness, why 1s this being 


. 7 > = =| h 7 ae 
Gisclosed in such a unco-ordinated and haphazard fashion? 
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And why are we being told that there are some Problems, but not 
being told of the severity and far-reachino consequences of asbestos 
contamination? 


After posing these questions the conclusion becomes abundantly 
Gear. The Ministry of, Labour throuch its Cccupational Health Branch 
has known for an extremely long period of time that asbestos contam- 
ination exists in a Veartety.of public and Pinvate buildings and 
secondly there is enough medically documented evidence pertaining 
to the subject of asbestos avr pollution to Surely warrant an issuance 
of a government alert to all public bodies informing them that they 
lave a major problem on their hands and to request that they immedia- 


ely start on a Systematic inspection of their Dut Gime or 


We have only touched in Part on what we consider is a CLPEreas 
roblem but we think that certain actions heve to be taken and taken 


mmediately and we recommend the following Steps: 


) Pet ethe Ministry of Labour issue a rrcevince-wide alert to 
every government agency, Municipality, board of education, 
Public and quasi-public body alerting them to the potential 


dangers of asbestos contamination; 


| That the Ontario government then send out a directive to the 
above-mentioned agencies requesting thet they immediately 
Start a systematic monitoring of all potential hazardous 


locations; 


That the Ontario government assist these agencies in advising 
them on how to overcome the problem in certain hazardous sit- 
Metions (i.e. Spraying these locations -rith a plastic adhe- 


Sive) ; 


That the province make available or alert public agencies of 


the level of exposure that are deemed to be safe; 


That the province advise all public bocéies on how to go about 
monitoring all levels of exposure and vrovide or advise said 


bodies where monitoring equipment can be acquired or purchased 
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-3- 
to perform above-mentioned functions; 


6) That the government immediately make available emergency 


funds that can be used by any public body that may have to 
use whatever corrective action they deem advisable; 


7) And lastly we recommend that the government put in place a 


Specific co- ordinating plan of action to cope with this poten- 
tial health hazard crisis. 


Hn cOnciuston, TE trace inion history and experience has 
taught us anything, that is, we cannot take government inaction or 
excuses lightly and to prove it we have a long history of work rele-— 
ted killing diseases like mesothelioma which are related to exposure 
to asbestos and which were never fully explained and for years, as- 


29e€StOS was never considered to be a serious health hazard. 


What is frightening about the present circumstances is that 
-he Same rationale is being put forward again and that is there is 
Wm great problem in our public buildings, maybe some, but nNOLning GL 


jreat significance and a little bit of asbestos Cant 1réally burke you. 


But for the first time we can refute that argument categori- 
ally and our answer is clear and precise -- yes, exposure to asbestos 
an kill you and we only have to look at the medical evidence accumu- 
ated over the past 20 years to prove that people have died and will 


Ontinue to die as a result of enhaling asbestos. 


Tt is within this context that we cannot, and will not accept 
he feeble and unconvincing argument that we don't have an asbestos 
Ontamination problem. The problem is here, we know that it exists, 
nd we want action and we want action now. In the event. thatrsteps 
re not taken to address the problem we have no recourse but to hold 
he Ontario government responsible for deliberate and wilful negli- 
ence, 


We further recommend that this statement be sent to the 3 pro- 
incial parties and ask that they respond to previously stated concerns, 
id lastly, we further recommend that this Executive Board statement 


3 


> Circulated to every Labour Council in Ontario. 
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TO THE 


ROYAL COMMISSION ON MATTERS OF HEALTH AND 
SAFETY ARISING FROM THE USE OF ASBESTOS IN 
ONTARIO 


SUBMITTED ON BEHALF OF : 
THE HEALTH AND SAFETY COMMITTEES OF THE 
LONDON AND ST. THOMAS DISTRICT LABOUR COUNCILS 


Bye? 


HOWARD HUNTER, VICE-PRES|IDENT 
ST. THOMAS & DISTRICT LABOUR COUNCIL 


St. Thomas, Ontario 
14 January 1980 
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Mr. Chairman: 


The London and St. Thomas District Labour Councils are pleased 
to submit this brief for. ‘your consideration on behalf of the over 


28,000 trade union members in the cities of London and St. Thomas and 


Surrounding areas. 
This brief is intended to Outline some areas we fee! Should be 
included in regulations regarding the use of asbestos, as well as 


some areas we feel can be enlarged upon. 


HEALTH EFFECTS OF ASBESTOS 
In the early 1900's asbestos was recognized as a cause of lung 
. scarring, in the 30's as a Cause of lung cancer, since 1950 as a 


cause of mesothelioma, and since 1970 as a cause of laryngeal and 


Stomach cancer. The Canadian Insurance Companies recognized the 
dangers posed b asdstontuhen!1AM4919 they “csppbdleeiliing Ties 


insurance policies to asbestos workers. 

During the 1960's Dr. Irving Selikoff at New York's Mt. Sinai 
Medical Centre published the results of his extensive studies which 
proved conclusively the deadly nature of asbestos. Yet the asbestos 
industry continues to grow, proliferating the use of a substance which 
has and will cause thousands of deaths. There have been reports of 
mesothelioma developing in workers after less than one month of work 
exposure to asbestos. Children of asbestos workers have deve loped 
the disease years later as a result of their exposure to asbestos on 
their father's clothes, and even residents in the vicinity of asbestos 
Plants have developed this cancer - i.e. in 1975 the CBC dida 
documentary revealing the results of exposure to the community at the 
Thedford Asbestos Mines in Quebec, where concentrations of 50-60 fibres/cc 


were found. 


THE EXPOSURE OF ASBESTOS WORKERS 
As has been stated many times, asbestos is perhaps the best known 


human cancinogen. Medical science has been unable to determine a safe 
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level for exposure to asbestos, therefore the hygiene level must be 
zero. 

In the last year both NIOSH in the U.S. and the British Advisory 
Committee on asbestos concluded that there is no Safe exposure level] 
to asbestos, and recommended that every effort be made to reduce the 
exposures to a level as small "as iS reasonably practicable" or the 
"lowest feasible level", They also emphasized the Substitution of 


safe alternatives. 


Ne_therefore recommend that the-eitowable-asbestos exposure level 


be lowered to "the lowest detecta vel and that level be applied 


for all types of asbestos. We further recommend that a policy of 
radual compulsor substitution of safe, tested alternatives with a 

total removal date of 1990. It_is also recommended "that lowest 

detectable leve|" Take into consideration evidence from NIOSH that 


microscopy can measure levels as low as 0.001 F/cc. The 


‘standards of exposure should apply to every building in the province 


of Ontario. Only when there iS no measurable level of asbestos ina 
building can we be reasonably sure that people are not "inhaling, 
ingesting, or absorbing asbestos". We are Opposed to the use of "time- 
weighted average exposure limits" over a forty hour work week. The 
TLV/TWA system of measurement does not protect persons exposed to a 
substance. T i i ific evidence to or sumption 
That constant low leve] exposure is the same as intermittent high level 
exposure. TWA measurement is based on the taking of so called represent- 
ative "grap samples". We feel that only constant monitoring over a total 
exposure time can result in an accurate assessment of exposure, and 
Standards should be set instead, as "hygiene limits", following ILO 
terminology, and treated as maximum allowable concentrations, not 
average exposures. 

We would like to refer you to a speech delivered to the Canadian 
Manufacturers Association on May 12, 1977 by then Minister of Labour, DOr. 
Bette Stephenson, in which she Suggests a more progressive idea for stand- 


ards than the traditional! TLV/TWA concept. 
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"Ontario's exposure standards and guidelines must 
differ from existing Standards, which they should 
replace. They should hot be based, as existing 
threshold limit values are based, on €xposures 
during a 40-hour week s..:. 

The new standards and guidelines Should be. based 
hysical substances over time." (pg. 4) 

In those places where the elimination of asbestos has not or wil | 
not take Place, we fee] that a system of Standardized warning signs 
should be manditory. They should be posted in the area indicating the 
type of hazard present. We are aware that a genera! labelling policy is 
being discussed by the government. However, warning signs are essential 
to notify anyone entering a hazardous area. Labels should also be present 
on all containers in which asbestos or Products with asbestos in free form 
are stored or transported. Also workers who must enter an area where 
there iS @ measurable asbestos level should be fully informed of the health 
hazards involved in exposure with adequate protection to reduce or eliminate 
the exposure. 

Removal of asbestos is the only permanent solution. We understand that 
this is a time consuming, complicated and expensive procedure. Possible 
qncapsttation which is faster, cheaper and wil | control exposure could be 
an answer in some cases, but care must be taken to insure that PU ie Onl yg 
used jn ar age wil Ec at_an on-goin 
i ection program to check for damaged areas. Also enclosure which is 
cheaper, faster and Simpler could be used in some cases, but it does not 
eliminate asbestos build-up behind the enclosure and must be used with an 


inspection program. 


CONCLUS | ON 

In Summation, Mr. Chairman, we feel the best protection against the 
dangers of asbestos is to remove it from use. Asbestos can be removed and 
replaced by other material - materials tested Safe to use. Where it must 


be used, better engineering controls are essential to eliminate all traces 
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of asbestos fibres from the air. 
All asbestos types are carcinogens and therefore must be 
controlled to levels that are "the least detectable" and every 


attempt to substitute safe, tested alternatives be made. 
The Council would like to thank the Commission for this 
opportunity and we wish you well in your deliberations. 
Presented on Behalf OT: 


THE ST. THOMAS AND DISTRICT LABOUR COUNCIL 


Verne Warren, President 
Howard Hunter, Vice-President 


Presented on Behalf of: 
THE LONDON AND DISTRICT LABOUR COUNCIL 


Ingles, President 


Rew 
sea ee Halliday, Vice-President 
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Brougham, Ontario 
LOH 1A0 


January 14, 1981 


Dear Linda: 


I have no idea if this is the type of material the 
Commission is hoping to receive, 


The red binder contains material that is mainly to do 
with W.C.B. 


The envelope inside the binder gives some idea of the 
ways I tried to get the Federal Government to stand by the 
statements officials made re the banning of "blue" asbestos 
and how they waffled until they finally say (or this is how 
1 read it) that asbestos dous more good than harm - which may 
well be true if you haven't lost someone because of it. 

If this material should all be presented to a particular 
Phase of the hearings, would you be good enough to insert the 
asbestos ("blue") sheets in the binder. I could supply 
another copy of all of this material. Please let me know. 


Yours truly, 


Frances Day 


THIS SUBMLSSION TO THE ROYAL COMMISSLON ON ASBESTOS... 1S COMPRISED OF 
LETTERS WRITTEN AND REPLIES RECEIVED BEFORE AND AFTER THE DEATH OF MY 
een) IN DECEMBER 1974, REGARDING THE DIFFICULTIES EXPERIENCED WITH 
THE WORKMEN'S COMPENSATION BOARD AND THE FEDERAL GOVERNMENT REGARD LNG 
mee PE, MISUSE OR MISHANDLING OF ASBESTOS IN CANADA AND PARTICULARLY 
a CANADIAN JOUNS-MANVILLE COMPANY OF CANADA AT PORT UNION, ONTARIO. 


THE INFORMATION HEREIN WAS GATHERED OVER A RATHER LENGTHY PERIOD AND 
WHILE ADMITTEDLY SOME WAS DONE AT A TIME PERIOD IN MY LIFE THAT WAS 
RATHER UPSETTING, I BELIEVE THATMOST IS STILL RELEVANT TODAY. THE 
MATERIAL ATTACHED IS COPIES OF COPIES FOR THE MOST PART, BUT I BELIEVE 
THE INFORMATION IS STILL READABLE AND I WILL BE GLAD TO CLARIFY ANY 
PART THAT YOU, THE READER, FIND DIFFICULT TO UNDERSTAND BECAUSE OF 
POOR COPY. 


YOUR ENQUIRY HAS BEEN A LONG TIME COMING FOR SOME OF US BUT WELCOME 
NONETHELESS. CIRCUMSTANCES HAVE NOT CHANGED APPRECIABLY AND WHAT I 
TRIED TO DO IN PREVIOUS YEARS IS STILL APPLICABLE TODAY. WHILE YOU 
MAY FIND SOME PARTS TO BE UNINFORMATIVE FROM THE COMMISSION'S STAND 
POINT THE ARTICLES ARE TIED TOGETHER WITH ONE SALIENT POINT IN MIND, 
TO CORRECT THE AWFUL INJUSTICES: FROM THE WORKER'S VIEWPOINT AND TO 
BRING INTO FOCUS THE HARDSHIPS AND THE UNBELIEVABLE REDTAPE THAT SOME 
PEOPLE MUST GO THROUGH TO OBTAIN WHAT SHOULD BEARIGHTPULL Ye THEIRS . 


MAY I EXPRESS SINCERE THANKS TO THE COMMISSION MEMBERS AND WISH THEM 
GOOD LUCK IN THEIR MONUMENTAL TASK OF SIFTING THROUGH ALL OF THE MANY 
VARIED RESPONSES SUCH AS MINE, AS WELL AS THE TECHNICAL DATA THAT 
MUST BE OBSERVED. 


FRANCES DAY 
BROUGHAM, ONTARIO 
LOH 1A0 

TELEPHONE: 683-4646 
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THE WORKMEN’S COMPENSATION BOARD Mani 


90 HARKOUR STREET, TORONTO 117, ONTARIO TELEPHONE 362-3411 AREA CODE 416 


June 7h 2 ne Mh he 


Mr. Gordon Day 
BROUGHAM 
Ontario 


Dear Mr. Day: 
Claim - S9410369 


We have received the Advisory Committee's report of examination 
and they have diagnosed the presence of an industrial chest 
condition, 50%. 


We have decided to pay full compensation in relation to the 
may off commencing April 4, 1973 due to the chest investiga- 
tion. Effective the date of the Committee's examination, 
May 23, 1973 full compensation must be ceased and ayment 
made at your disability rating of 50%. We will con inue 

to pay you at that rate for so long as you remain disabled 
from work. 


Please arrange to have the enclosed progress reports 
completed and returned to us. 


Yours very truly, 


CLAIMS DEPARTMENT 


Med hose 


- Hutchinson 


Assistant Claims Supervisor 
Encl. 
fc 
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cc - Employer 
WHEN WRITING THE BOARD PLEASE QUOTE ABOVE FILE NUMBER 
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THE WORKMEN’ S COMPENSATION BOARD, ONTARIO Fy WORKMAN'S REPORT 


he HARBOUR BIREEr, TORONTO 117, TELEPHONE 362-34}1 Ruek CODE «16 OCCUPATIONAL CHEST DISEASE 


ij ios 


é Pn Nig 
MESSAGE TO WORKMAN ve GEV GORDON S 3410365 
THERE IS A DOCTOR'S REPORT FORM at BADUGS A HY 
TAGHED, PLEASE TAKE tT 70 Your DoCToR : 
°° COMPLETION. = 


| 
| n 


CIAL INSURANCE NO. ste NO. 
4! 2 4| 6] 4 


WEST HILL P G& ony 


MARRIED. 


M 


OCCUPATION 
Truck Operator 
DATE YOU FIRST ENTERED THAT EMPLOY | DATE YOU LEFT THAT EMPLOY 


May an 4 Still employed 
JF OFF WORK Now. < GIVE DATE AND HOUR OF LAYOFF. 
|: Apr .4/73 

HAVE YOU PREVIOUSLY MADE A CLAIM FOR OCCUPATIONAL CHEST DISEASE 


No 


“SPEAK ENGLISH? 


Yes 
/E NAME AND ADDRESS OF 
POSED TO DuST. 


EMPLOYER WHERE YOU CLAIM YOU WERE LAST 


Canadian. Johns-Mauvi LVCUCOs1 tc) , 
West 1i11 P.O, ,Oatario 


INESS . . 


] yy Ove = 
| aehESt Os s Cement aad Tessulatio:z 


reducts : ) 


IEFULL PARTICULARS OF YOUR EXPOSURE TO DUST SHOWING NAMES OF EMPLO YERS WITH DATES 
PERIOD OF EMPLOYMENT WITH EACH EMPLOYER. 
ee ee 


IN ONTARIO 


OUTSIDE ONTARIO 
EMPLOYER'S NAME 


\ 


EMPLOYER'S NAME 


adian Johns-Manvillle 
O.Lt 


FemeHil) P.O..Ontalio } 
S1/H. Preseall 


ee 
MINERS CERTIFICATE NO. 


“ARE 


—* ALL THE ABOVE Is TRUE AND CORRECT AND | CLAIM COMPENSATION AND/OR MEDICAL AID. 
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June 22nd, 1973 


Mr. J. C. Hutchinson, 

Assistant Claims Supervisor, 

The Worknen'g Compensation Board, 
90 Harbour Street, 

Toronto 117, Ontario, 


Dear Mr, Hutchinson:-= 


Re:= Claim S9410369 — Gordon Day, 
Tt = Gordon Day. 


Thank you for your letter of June 20th, 1973, 


I would ask you to reconsider your decision to Pay full 
compensation to Mr, Day from April 4, 1973 until May 23, 
1973 when he was seen by your committee, Ag you can 
appreciate, although the committee saw Mr. Day at this 
time the results of the committee did not come through 
until June 20th, 1973, Consequently, I feel that Mr, 
Day should be awarded 100 per cent compensation until 
the committee makes their determination, 


I was speaking to Mr. Day this morning and he advised 
me he saw his doctor < Doctor Smith last night at the 
Oshawa Clinic. opr. Smith had indicated that mr. Day 
had not fully recovered from his Operation and that he 
would be examining Mr. Day further and referring him to 
Other specialists, I understand that the earliest 

Dr. Smith would like Mr. Day to return to work would be 
early August, 


eT ee eer 


one ae 
mney ie 


~s eases see 


Mir. JC. Hutchinson, -2- June ZENG, 1973 


I realize that you mst get documentation of thig 
from Dr. Smith. In view of this could we not 
anticipate that Mr. Day would receive full compen= 
sation until his doctor and/or specialists have 
advised that he is able to return to work or seek 
other employment, : 


Would you kindly look into these matters and advise 
me of your findings. 


Thank you. 


Yours very truly, 


Sayre [ 
FP. J. Feeley, es 
Employee Relations Manager, 


cc: Mr. Gordon Day. “4x 
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THE WORKMEN'S COMPENSATION BOARD ey, 
80 HARBOUR STREET, TORONTO 117, ONTARIO TELEPHONE 362-3411 eR CODE 416 \ Zz 


duly 9, 1973 


Mr. Gordon Day 
Brougham 
Ontario 


Dear Mr. Day: 


Claim - S9410369 


The matter of payment of full compensation after May 23, 1973 has been 
given very serious thought and discussion. 


It is the agreed opinion that the reduction of full compensation to 
temporary partial compensation 50% effective May 23, 1973 was quite 
justified and quite in keeping with the results of the examination 
carried out on May 23, 1973. There is no indication on file that 
there was any continuing complications of the lung biopsy, and therefore 
it is felt that the present method of payment is in order. 


Yours very truly, 
CLAIMS DEPARTMENT 


J. C. Hutchinson 

Assistant Claims Supervisor 
mm 

c.c. Employer 
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ONTARIO 


MINISTRY OF TRANSPORTATION AND COMMUNICATIONS 


WILLIAM NEWMAN, M.P.P, 
PARLIAMENTARY ASSISTANT 
TO THE MINISTER 


guly27ee 19736 


Mr. Gordon Day, 
Brougham, 
Ontario. 


Dear Mr. Day: 


Thank you for your letter and enclosures 
regarding the Workmen's Compensation Board. 


I will take this up with the Board right away 
to see what can be done to help you and as soon as I get 
any information I will be in touch with you. 


Kind personal regards. 


Yours sincerely, 


AY. 
William Newman, M.P.P.. 
Ontario South.-- 


P. S. I am returning your file. 


Please let me know how you make out with your 
unemployment insurance in order that I may follow 
2ceuD. 
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July 31, 1973 


Mr. J. C. Hutchinson, 

Assistant Claims Supervisor, 

The Workmen's Compensation Board, 
90 Harbour Street, 

Toronto 117, Ontario. 


Dear Mr. Hutchinson;3- 


Re:- Claim S9410369 -— Gordon Day. 


Re your letter of June 28th. Do you now have sufficient 
information at hand to answer my letter of June 22nd? 


Mr. Day has advised me that his doctor still does not 
feel that he is fully recovered to return to work and 
mayi-have to return to the hospital for further examina- 
tion. 


Would you look into the matter for me and advise at 
your earliest convenience. - 


Yours very truly, 


2 eee 


FF. J. Feeley, 
Employee Relations Manager. 


FJF/ag 
P.&. I have just received a ‘phone call this moment 
and Mr. Day has advised me he has received payment 


from May 23xrd to August lst inclusive for $518.00. 
Would you advise me how this was calculated, 


cc: G; Day 


se Sot vende oft utal sonl doy Binet 
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AUG 19 1973 


Ontario 
e of the Ministry of 400 University Aven 
ster Labour Toronto Ontario 


August 14th, 1973. 


Mr. William Newman, M.P.P, ; 
Member for Ontario South, 
Parliamentary As Sistant, 
Miristry of Transportation and 
Communications, ‘ 
Ferguson Block, 

Queen's Park, 

Toronto, Ontario. 


Dear Bill: 


Following my letter to you of August 3rd, 1973, I have 
been in contact with senior officials at The Workmen's Compensation 
Board concerning Mr. Gordon Day's claim C9410369. 


I have been informed that Mr. Day developed chest 
Symptoms which were felt to be related to exposure to asbestos and 
he was admitted to hospital on April 4th, 1973 for a lung biopsy to 
assist in positive diagnosis. 


On May 23rd, 1973, Mr. “Day was carefully examined by" ' - 
the Advisory Committee on Occupational Chest Diseases at which time 
the complete findings were reviewed with a diagnosis of asbestosis, 

twas the medical opinion that Mr. Day should be provided with ~ 
enefits at 50 per cent and that he was capable of returning to suitably 
odified employment. Full benefits were paid to May 23rd, 1973 to 

allow a reasonable convalescence period related to the lung biopsy. 

Mr. Day, in accordance with the medical recommendations of the 

Advisory Committee, has been provided with benefits at the 50 per cent 

rate from May 23rd, 1973, 


I have been further advised that the Board's senior chest 
consultant has again completely reviewed the findings on hand with 
the opinion that the medical information on file does not support an 
increase in the benefits rate. While it has been indicated by the attending 
doctor that further medical enquiry may be necessary, this particular 
aspect of Mr. Day's problem does not appear to relate to his compensable 
condition, | 
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Page Two 


The Board has indicated that while it is the opinion 

of their consultants that Mr. Day is currently receiving his correct 
entitlement, they will be pleased to carefully review any further 
medical submissions. Mr, Day, of course, also has the right of 
appeal concerning his benefits rate which would be to the first level 
in that procedure, the Review Committee. . 


I trust this information will be of assistance to you in 
Mr. Day's case. 


Yours very truly, 


Paw 


Fern Guindon, 
Minister of Labour. 
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ONTARIO 


MINISTRY OF TRANSPORTATION AND COMMUNICATIONS 


WILLIAM NEWMAN, M.P.P, 
PARLIAMENTARY ASSISTANT 
TO THE MINISTER 


August 15, 1973 


Mr. Gordon Day 
Brougham 
Ontario 


Dear Mr. Day: 


Further to my letter to you of July 27, 1973, 
I am enclosing a copy of a letter I received this date 
from the Minister which is self-explanatory. 


I would suggest that you get a Doctor's Cer- 
tificate pointing out that you are really unable to 
go back to work. I will be glad to pursue this further 
when I receive this. 


I assume that you received your additional pay- 
ments to this point in time. If you have not, please 
let me know. If you care to appeal your benefit rate 
I would be only too glad to do this for you, if you 


would be. kind enough to. drop. me q note authorizing 
me to do so. 


Kind personal regards. 
Yours sincerely, 
A es 


Willid Newman, M.P.P. 
Ontario South 


WN: dp 
Encl. 
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MINISTRY OF TRANSPORTATION AND COMMUNICATIONS 


WILLIAM NEWMAN, M.P.P, 
PARLIAMENTARY ASSISTANT 
TO THE MINISTER 


September 6, 1973 


Mr. Gordon Day, 
Brougham, 
Ontario. 


Dear Mr. Day: 


Thank you very much for your letter outlining your 
further problems, I will again contact the unemployment insurance 
people and if nothing is done in the next ten days please give mea 
shout. I will also pursue your workmen's compensation claim and 
file an appeal. As soon as I have further information I will be back 


to you. 
Kind personal regards. 
Yours sincerely, 
ay. Teh ee 
William Newman, M.P.P. : 
Ontario South. 
WN:SK 


P.S. I find I do not have a record of your Social 
Insurance number and I need this before I 
"phone the UIC. Could you 'phone my office 
and let me have this number? 
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THE WORKMEN'S COMPENSATION BOARD os 


90 HARBOUR BTREET, TORONTO 117, ONTARIO TELEPHONE 362-3411 AREA CODE 416 AP 


Seotenber 6, 1973 


Mr. Gordon Day 
BROUGHAM 


Ontario 


Dear Mr. Day: 
Claim - S9h10369 


We received an appeal concerning the payment of temporary 
partial compensation 50% during the period Mey 23.-°13972 


PeevunecO., 1973. We have decided that it would be 
reasonable to pay full compensation to the date of the 


notification of your clinical disability by the Advisory 
Comnittee, namely June 20, 1973. 


Please realize that this does not mean that we acknowledge 
any change in the actual status, and we still do not feel 
that there were any complications of the lung biopsy. 


Yours very truly, 


CLAIMS DEPARTMENT 


fam, 


J. C. Hutchinson 
Assistant Claims Supervisor 
fc 


foee=- Mr. F. J. Feeley 
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HONOURABLE MICHAEL STARR 
ACTING CKAIRMAN 


THE WORKMENS COMPENSATION BOARD 
ONTARIO 


90 Harbour Street, 
Toronto, Ontario. 
M5J 1Cl1 

_ 19 September 1973 


Mr. William Newman, M. P.P. 

Parliamentary Assistant to the Minister, 
Ministry of Transportation and Communications, 
Ferguson Block, 

Queen's Park, 

Toronto, Ontario. 


Dear iia asa 


I have received your letter of September 7th, 
together with copies of correspondence relating to Mr. 
Gordon Day of Brougham, Ontario. As soon as I have 
had an opportunity to review this claim I will 
communicate with you again. 


Yours sincerely, 
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MINISTRY OF TRANSPORTATION AND COMMUNICATIONS 


WILLIAM NEWMAN, M.P.P, 
PARLIAMENTARY ASSISTANT 
TO THE MINISTER 


September 26, 1973. 


Mr. Gordon Day, 
Brougham, Ontario. 


Dear Mr. Day: 


Further to my letter of September 6th, I am enclosing 
copy of a letter I received from Mr. Michael Starr the Chairman 
of the Workmen's Compensation Board. As soon as I have 
further information, I will be back to you. 


Thank you for your letter of September 22nd and I shall 
hold this matter in abeyance until I hear from you again as 
you suggest. 


Kind personal regards, 


Sincerely yours, 


BZ Fu —— 
William Newman, MlPLPs, 
Ontario South, 
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MINISTRY OF TRANSPORTATION AND COMMUNICATIONS 


WILLIAM NEWMAN, M.P.P, 
PARLIAMENTARY ASSISTANT 
TO THE MINISTER 


October 9, 1973. 


Mr. Gordon Day, 
Brougham, 
Ontario. 


Dear Mr. Day: 


the first level of appeal under the present system concerning 
the reduction of benefits to 50% from JUNE 20th, 1973" 


While I realize that you would not be present at 
this appeal, should you be dissatisfied with the decision, 
you have the right to personally appear with or Without. 
representation at the next level, the Appeal Tribunal.--: . 


I trust this is Satisfactory and I will keep you in- 
formed. 


Kind personal regards. 
Yours sincerely, 
“Ye “4 Ai 


William Newman, M;POP., 
Ontario South. 
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ONTARIO 


MINISTRY OF TRANSPORTATION AND COMMUNICATIONS 


WILLIAM NEWMAN, M.P.P, 
PARLIAMENTARY ASSISTANT 
TO THE MINISTER 


October 31, 1973 


Mr. Gordon Day, 
Brougham, 
Ontario. 


Dear Mr, Day: 


I have a further letter from Mr, Hutchinson, 
Assistant Claims Supervisor of The Workmen's Compensation 
Board,and a Consultant from The Board has discussed your case 
with your family physician Dr. Smith of the Oshawa Clinic. 


You were recently admitted to the Hospital for 
= 2 eeentty_admitted to the He 
treatment of a non-co mpensable kidney condition and the evid ence 


indicates there w as_ certainly no connection between this problem 


—_—-----—_—- 


and your industrial chest disability. _ 


Your chest problem was discussed and it was the 
personal opinion of your doctor the two were not related, however --- 
I referred your case to the Review Committee for their consideration 
to see if they can do anything to help you. As soon as I hear back 
from them, I will be in-touch with you. 


. «7 ' “Kind personal regards, 


Yours sincerely, 


ay Dee 
William Newman, M.P.P, 
Ontario South. 
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MINISTRY OF TRANSPORTATION AND COMMUNICATIONS 


WILLIAM NEWMAN, M.P.P, 
PARLIAMENTARY ASSISTANT 
TO THE MINISTER 


November 6, 1973. 


Mr. Gordon Day, 
Brougham, 
Ontario. 


Dear Mr. Day: 


I received a copy of the Review Committee Report which denies 
you full benefits in the Workmen's Compensation Board. As you know, 
Review Committee decisions may be appealed before the Appeal Tri- 
bunal, and if you can gather the necessary medical evidence from 
your doctor, I would Suggest that you do appeal this matter and appear 
in person and explain your case to the Appeal Tribwmal. If I can be of 
any assistance in this matter, please do not hesitate to contact me. 


Kind personal regards, 


Yours sincerely, -. 


William Newman, M.P.P. : 
WN:at Ontario South. 
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THE WORKMEN’S COMPENSATION BOARD 


90 HARBOUR STREET, TORONTO 117, ONTARIO TELEPHONE 362-3411 AREA CODE 416 


November 7th, 1973 


Mr. Gordon Day, 
BROUGHAM, Ontario. 


Dear Mr. Day: 
Claim S9410369 


With reference to your recent request, we are sending you 


a copy of our letter dated October Slst pal9O73% 


Yours very truly, 


CLAIMS DEPARTMENT, 


lll ie Hutchinson, 
Asst. Claims Supervisor. 
mf 
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October 31st, 1973 


Mr. Gordon Day, 


Brougham, ~~ 
Ontario, 


Deay Mr. Day: 
Claim: C 9410369, 


On September 7th, 1973, Mr. W. Newman, M.P.P. wrote thlo office 
on your bohalf appooling the benefits belng awarded to you on a 
temporary partial $0 por cent bacls, and following an additions} 
Seacgcmont by the Claims Depastment, your file was refaorrod to the 
Review Committes, the first step in the appcal system, 


It is recognised that you have a Industrial chest condition which has 
been assesved by tho Advisory Committee on occupational chest disease 

of the Mialstry of Health awarding you the disability payments of 50 
por cont, Thie_moane that as a reoult of your occupational chest 
diecage, that you are not totally disabled from pertlclpating In the open 
abour market, 


Additional medical infoymation has Indicated that It was nocossary for. 
you to be admitted to hospital for a unrolatod kidney condition and it te 
quite posolble that both your conditions are at this time disabling you 
{rom employmont. Thore le however no rolationship betwoon the kidnsy 
problem which necosaltated treatment and your industrial chost condition, 


The Roview Committee ta utudying these coporta denies the epneal aa 

it would appoar from the information coatained tn the file thst the 

pSymont you are proscntly receiving rocogaises the dogros of compensable 
Gisabloment. 


Review Committce decisions may be appealed at a porsonal hearing 


beforo the Appeal Tribunal, as outlined ta thoattached brochure undor 
"Appeals, " 


i 


vena TCE det nedras 


7 yA i‘ sifeaed ect nailag see Waded oH .% | 
fe ad wong xe 08 lsitemy yA oge 
edi gt bottasc: sow olf tecy fate rages af ott yd tape 


a 


* ol oste mel 92) ,coHimmeoD ; 
. a! 
. wiel a @ewad poy a6) boalngoset at £ 
—— a ) , : mitizceaD ysoeleDA od qd boeeesne =e 
ae | lbvews *ile0% bo ytielalM ca 
y oe 9 oa faett econ, sik? ne: nd 

: - ~~ 3 a , 
coy . ails tsi Bie Ico atin Fee 47 de% . id 
edgar 1008 
: = a 
. eiestbad aad aeliecridial Leeldecs lanedl 
‘von dabvane A 4%h faitquod of baiiiaths od af] 
ncoititess voy diod ted? eldigveg 
Bia vd wich on tevewad sodY Jaaqryolqme a 
45) ; fas 4 ar Pre recsuiaw-3 Le i080 de NIE dpidw = 


;  obeegt toge. wht My pny uty a) get iranieD wretwudt 
TT. | a%f @) Beale?gés noltarnxclha) 64) wet woes 

it ege are Pe oe «& _ wit mre “4 gaiviooet qitaesox¢ one SvY 
; \ fom 


mu Sie oe a ha in ia 7a {2 a y euaicioend eeeiimmned 
ar tan mtoe we ts oot oy nites cn JcontnT tenga’ of 


Page 2 
Claims C 9410369, Gordon Day 


A copy of this letter will be forwarded to Mr. Willlam Nowman, 
M.P.P. and to the Canadian Johne Manville Company Limited, 
your employor, 


Yours very truly, 


Chief, 

Review Committee, 
R.& Bourno/dt 
R.E. Atkins. 
Yncl, YAD 
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ONTARIO 


MINISTRY OF TRANSPORTATION AND COMMUNICATIONS 


WILLIAM NEWMAN, M.P.P, 
PARLIAMENTARY ASSISTANT 
TO THE MINISTER 


December 18, 1973 


Mr. Gordon Day 
Brougham 
Ontario 


Dear Mr. Day: 


Further to your meeting with me the other day, I have 
written to the Honourable Michael Starr regarding your $65.00 a 
week permanent disability. I have also written to Mike Starr 
appealing your decision to the Appeal Tribunal. 


I have also sent you an L.G.O.B. application and have 
written the Minister of Government Services regarding the type of 
work that might be available. 

As soon as I have answers back, I will be back to you. 

Kind personal regards, 

Yours sincerely, 


William Newman, M.P.P. 
Ontario South 
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MICHAEL STARR EQ) 
CHAIRMAN 


THE WORKMEN'S COMPENSATION BOARD 
ONTARIO 


90 Harbour Street, 
Toronto, Ontario, 
M5J 1Cl 

January 4th, 1974, 


Mr. William Newman, M.P.P., 
Member for Ontario South, 
Ministry of Transportation and Communications, 
Ferguson Block, 
Queen's Park, 
Toronto, Ontario. 
J3B_-L2. 
Dear Mr,Newman: 


Claim: C9410369 - Gordon Day 


I am pleased to be now able to advise you further concerning 
your enquiry on behalf of Mr. Gordon Day. 


Mr. Day is presently in receipt of benefits at 50 per cent based 
on the recommendation of the Advisory Committee on Occupational 
Chest Diseases as representing the degree of compensable disability 
present at the time of his examination in May 1973, 


While Mr. Day's benefits are being paid on a temporary basis, 
they are in lieu of a pension and should he take suitable employment 
outside of the exposure industry his benefits would continue at the 
current rate. Also in view of a recent amendment to the Act effective 
January Ist, 1974, Mr. Day's present benefits can now be continued 
in the event that he returns to work with the Canadian Johns-Manville 
Company Limited. Prior to this amendment, compensation could only 
have been provided on a difference in earnings basis. 


It should be emphasized, however, that it is the opinion of the 


Advisory Committee that Mr. Day should not return to employment where 
he would have further exposure to silica or asbestos. I understand it 
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Page Two 


ja the intention of the Advisory Committee to again assess Mr. Day's 
chest condition, at about this time, following which recommendations 
will be made as to the ongoing degree of disability based on the findings 
at this review. 


While the amendment to the Workmen's Compensation Act 
effective July lst, 1973 increased the maximum earnings on which 
benefits are based to three quarters of $192.31 or $144.23 per week, this 
applies only to accidents or disability occurring on or after that date. 
Regrettably an adjustment in this regard cannot be provided under the 
circumstances. 


As requested, a hearing will now be arranged with the Appeal 
Tribunal concerning the rate of benefits which as you are aware were 
confirmed at the 50 per cent level by the Review Committee. Mr. 
Day will be advised as to the date set shortly. 


I trust this information will be helpful to you in Mr. Day's case. 


Yours sincerely, 
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ONTARIO 


MINISTRY OF TRANSPORTATION AND COMMUNICATIONS 


WILLIAM NEWMAN, M.P.P, 
PARLIAMENTARY ASSISTANT 
TO THE MINISTER 


January 8, 1974 


Mr. Gordon Day 
Brougham 
Ontario 


Dear Mr. Day: 


Further to my correspondence to you regarding compensa- 
tion, I am enclosing a copy of a letter received from Mr. Michael 
Starr, Chairman of the Workmen's Compensation Board, which is 
self-explanatory. I trust this will clear up some of your concerns. 


You were talking about other employment and I would Suggest 
to you that you might contact some of the agencies which do security 
work around various buildings, perhaps in the Sheridan Mall, which 
might be easier for you. 


I am also enclosing a copy of the list of people who do the 
cleaning contracts for the Government-of Ontario and if you wish to 
contact iany of these people, I am sure they might be able to find some 
sort of work for you in this particular field. 


Kind personal regards, 
Yours sincerely, 


William Newman, M.P.P. 
Ontario South 
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f | CLEANING CONTRACTS 


AA-ONE MAINTENANCE COMPANY - 360 Christie Street 

170 Main Street - 434 € kok Universi tyAvenue 

Toronto, Ontario - West Bldg., Garages #6 & 42 

and New Equipment Building 

General Manager - Mr, C, Vogiatzis at M.T.C,. Complex, Downsview 
694-8384 2 

ALLIED BUILDING SERVICES OF ONTARIO LTD, - 135 St. Clair Avenue West 

135 Midwest Road - Ontario Ministries of Health 

Scarborough, Ontario and Environment at Resources 


Road and Highway 401 
Services Manager - Mr. D, Eckersley | 


751-3462 
CONCORDE MAINTENANCE LIMITED - South Frost Building 
145 King Street West 
Toronto, Ontario 


Manager - Mr. Powers 


364-6400 © 
CONSOLIDATED BUILDING MAINTENANCE COMPANY - 130 Queen Street West 
‘11 Peter Street (Osgoode Hall) 
Suite 618 


Toronto, Ontario 


Vice President - Mr. R.R. Quinn 
364-7257 
EXECUTIVE OFFICE CLEANING & MAINTENANCE - North Frost Building 
608 Woodbine Avenue 
Toronto, Ontario 


Mr. P. PaSidis 


690-2860 

FOX MAINTENANCE SERVICES: - 311 Jarvis Street 
1700 Victoria Park, Juvenile & Family 
Suite 203 Detention Court 


Scarborough, Ontario 


Nanager - Mr, P. Mark 


752-1756 
facM JANITOR IAL SERVICES | - Ontario Stock Yards Board 
royal Coliseum Building : Administration Building 
*Xhibition Park 590 Keele Street 


loronto, Ontario 


eesident - Mr, J, McMurtrie 


237-7301 
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MAINTENANCE SYSTEMS DIV. OF HYGIENE PropucTs - 880 Bay Street 

128 Galaxy Blvd, - 360 Christie Street 
Rexdale, Ontario (Ministry of Heal th) 
Mr. B. Robbins 

678-1947 

MODERN BUILDING CLEANING =iQueen's Park DFrice 
1694 Midland Avenue . 7 Extension 


Scarborough, Ontario 


Mr. J.M, Horgan 


757-6217 
NEW LIFE BUILDING MAINTENANCE OF CANADA - 2520 Dixie Road 
349 Palmerston Blvd, AMoTSC. Driver Examination 
Toronto, Ontario Centre) 
OLYMPIA CLEANERS ¢& MAINTENANCE COMPANY - 171/185 Judson Street 
173 Christie Street (M.G.S. Regional Office Comple. 
loronto, Ontario = OP SPA NOLS Downsvi ew 
=f 2028 Falistarf Avenue 

lanager - Mr, C, Buda (Provincial Court) 

534-4412. - ~- 3215 Erindale Station Road 


(Records Centre) 
- 70 Lombard Street 
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THE WORKMEN'S COMPENSATION BOARD 


90 HARBOUR STREET, TORONTO 117, ONTARIO TELEPHONE 362-3411 AREA CODE 416 


* January 9, 1974 


Mr. Gordon Day, 
BROUGHAM, Ontario, 


Dear Mr. Day: 
- CLAIM 9410369 


On receipt of your appeal from the decision of the Review Committee, 
the Appeal Tribunal has echeduled a hearing for you Thursday, 

February 7, 1974 at 2 p.m. at the Board's offices, 90 Harbour St., 

4th floor, Toronto, 

You have the right to be represented at this hearing, and are entitled 
to bring any witnesses you may desire. The Appeal Tribunal reserves 
the right to examine any witnesses presented. 


Claimants requesting hearing before the Appeal Tribunal are responsible 
for any expense incurred in attending hearings, 


You must let us know as soon as possible after receipt of this letter. 
that you can attend this hearing. To assist you, we are enclosing a 
form and an envelope for your reply. 


Yours very truly, _ Rs e 


Appeal Tribunal 
MB 


encls, 
cc Mr. William Newman, M,P,P, 


WHEN WRITING THE BOARD PLEASE QUOTE ABOVE FILE NUMBER 
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THE WORKMEN'S COMPENSATION BOARD 


80 HARBOUR STREET, TORONTO 117, ONTARIO TELEPHONE 362-341) AREA CODE 416 


June 3rd, 1974 


Mr. Gordon Day 
Brougham, Ontario 


Dear Mr. Day: 
Claim 9410369 


Following your appearance before the Appeal Tribunal, all the evidence 
presented at the hearing has been carefully reviewed and I have been 
instructed to supply you with a copy of the Appeal Tribunal's findings, 
which is attached. 


Yours very truly, 


Secretary 

Appeal Tribunal 
/jeb 

att. 


cc: Canadian Johns Manville 


The Hon. Wm. Newman 
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APPEAL TRIBUNAL HEARING No. 10147 
a TE ds —_—_—_—_—_— 
Claim: 9410369 - Gordon Day 


MRE AR RCE ee a ae eae ae aca ak ae 


The Appeal Tribunal has heard the evidence presented at the hearing 
on February 7th, 1974 at Toronto and has studied the file and finds: 
EE fas es ee aces 


That Mr. Day is requesting total compensation 
benefit after June 20th, 1973 instead of the 
partial compensation paid to him, © 7 


He states that he commenced to have gall bladder 
and other trouble in June 1973, however, he feels 
that this is a complication of his chest disabil ity. 


He returned to work on January 14th, 1974 at 

Johns Manville. It is work in dust to which he 

should not be exposed, however, he must return 

to some type of work. Before taking this job he 

tried to get a job at five other factories in the 
‘| area but without success, 


That subsequent to the hearing Mr. Day developed 
further complications on March 20, 1974, which 
were considered as being related to his compensable 
disability. 


That after hearing the claimant and reviewing the file, 
the Tribunal finds that Mr. Day is entitled to full 
benefits after June 10th, 1973... 


The Appeal is allowed. 
Members 
W. F. Jacobs, M.D. 


E, C. Kergon | 
J. A. Cameron, Q.C. 


cretary, Appeal Tribunal 


June 3rd, 1974 
*jcb 
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MINISTER OF NATIONAL HEALTH ANO WELFARE 


Jul 3 1974 


mrs’. G. Day, 
Brougham, Ontario, 
LOH 1A0 


Dear Mrs. Day: 


Thank you for 


MINISTRE DE La 
SANTE NATIONALE ET OU BIEN-ETRE SOCIAL 


your letter telling me of your 


concern about income Security for disabled workmen. I 
& 


ly sorry to hear 


and hope that he has been able to make Suitable arrange- 


ments to augment his 50 per 
‘Workmen's Compensation. 


Thank you for the Suggestions you have made Eon 


Our existing income 
the federal 


Security system. 
and provincial Ministers responsible 


Last year, 


aS a basis of discussion, a copy of which I enclose. In 
it, you Might wish to particularly note our Propositions 


and-to the concept of 
no longer able to work. 


See 
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In our review we are also looking closely at the 
question of early retirement, and the factors, such as 
industrial disability, that might warrant it. We are 
examining, too, the question of a partial disability pension 
under the Canada Pension Plan; as you know, at present 
disability pensions are only available to C.P.P. contributors 
who are unable to hold down subStantially gainful employment 
because of their disability. In many countries partial 
pensions are provided in cases of partial disability. Another 
approach would be an income supplement for people who can 
only work part time. 


I appreciate the suggestions you have made, and can 


assure you that they will be taken into account during the 
course of our social security review. 


Yours truly, 


Vs 


Marc Lalonde. 


g ee ¥s + 


¥ | eves 


Charest shuett: 


, 
my 
. of 5 . 
j ; 
, 
' 
’ 
( 
a a) 
a 1 
¢ 7 
— 
» 
_ ” 
| 
7 . 
. , 7 
or 
oo 
q 
‘ 
. 


wa 


Ontario 


Office of the Ministry of the 416/965-1611 


Minister Environment 


135 St. Clair Avent 


Toronto Ontario 


AUZUSE 21. F972 


Mrs. Gordon Day 
Brougham 
Ontario 


Dear Mrs. Day: 


Thank you for your letter of August 7th out- 
lining some questions you have in regard to Work- 
men's Compensation. 


I have sent a copy of your letter over to the 
Board as they are better equipped to answer your 
questions. I have also requested that they send you 
the name of someone you could contact with future 
problems. 


I trust this will prove satisfactory. If not, 
let me know and I will see what else I can do. 


Kind personal Regar dc. 


Yours sincerely, 


Zee 
William Newman 
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2 Bloor Street East 
Toronto, Ontario 
M4W 3C 5 


Telephone (416) 965-8804 


August 29, 1974. 


The Workmen’s Compensation Board 


Mrs. Frances Day, 
Brougham, Ontario. 


Dear Mrs. Day: 


Claim 9410369 


| acknowledge receipt of your correspondence of August 7th, 1974. 


Please give me the opportunity to obtain a complete resume from our Computing 
Service Department in relation to the total compensation benefits made to 
date. Please be assured as soon as | have a detalled summary, | will corres- 
pond with you again. 


For the purpose of calculating the compensation basis, it was necessary for 
the Board to request, from Johns-Manville, a statement of your husband's gross 
earnings for the twelve month period immediately prior to his disability. 

Mr. Day was receiving the maximum amount of compensation in effect at the time 
the compensation was awarded and in such cases there is no entitlement for th 
increase, the maximum is only considered at the time the disability occurs. 
Unfortunately, there is no provision in the Ontario Workmen's Compensation Act 
for assistance with OHIP payments. 


Please feel free to call me for any assistance in the future at the telephone 
number recorded above. 
Yours very truly, 


ADJUDICATION BRANCH 


J. Pains: 
Assistant Claims Supervisor. 


sg 


c.c. Susan Scott 
Ministry of Environment 


When writing the Board please quote the above file number 
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2 Bloor Street East The Workmen’s Compensation Board 
Toronto, Ontario 


M4W 3C 5 
Telephone (416) 965- 8804 


eptember 11, 1974 


Mrs. Frances Day 
Brougham, 
Ontario 


Dear Mrs. Day: 
Claim 9410369 


Further to my correspondence of August 29, 1974, for your convenience I 
have enclosed a complete resume of all cheque numbers, the amount, payment 
date, date of issue since June 6, 1973 until the present time. 


-I have arranged for a long term form of payment to be issued and it is 


expected that there will be no further confusion in the future. I can 
only apologize for the mix up that did occur in the past. 


Yours very truly 


ADJUDICATION BRANCH 


pb fetes 


J. CY Hutchinson 
Assistant Claims Supervisor 
br 


When writing the Board please quote the above file number 
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TELEPHONE 595-3476 


W.H. FRANCOMBE, M.D., F.R.C.P.(C) 


UNIVERSITY WING 
TORONTO GENERAL HOSPITAL 
TORONTO, ONTARIO 
M5G 1L7 


September 30, 1974. 


Mrs Frances Day, 
BROUGHAM, Ontario. 


Dear Mrs Day: 


I remember your husband quite well. I later spoke with your Doctors 
in Oshawa and arranged for Mr. Day to see Dr. Simpson at the Princess Margaret 
Hospital. I am sorry that it has become necessary to stop the treatment. 


It is my understanding that it is possible for «cremation to be 
carried out without the usual funeral service. To make the necessary arrangements 
you should speak with a Funeral Director. 
It is very kind of you to Suggest that donations be made for use 
in research. I would be pleased to make the necessary arrangements for 
donations to the University of Toronto, Department of Medicine, Research Fund. 


I found your husband an unusually pleasant and understanding man and 
it was a priviledge for me to see him. I am sorry that there is so little -: 
that Medicine has to offer him. 


Thank you for writing and if there is anything further I can do 
please let me know. 


With best regards, 


Yours sincerely, 


WHF: sg W. H. Francombe, M. D. 
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The Workmen’s Compensation Board 


2 Bloor Street East, Toronto, Ontario M4W 3C3 Telephone (416) 965-88 
Michael Starr 
Chairman 14 November 


Mrs. G. Day, 
Brougham, Ontario. 


Dear Mrs. Day, 
Claim No. 9410369 
eee 
I have received your letter of November 9th, 1974, 
regarding the rate of pension paid to your husband. Ag soon 
as I have had an Opportunity to review his file I will 


communicate with you again. 


Yours sincerely, 


bak Bom 


st, s 


Brougham, Ont, 


a : Dec. 6/74 
a . a 
‘vr. M, Starr, Chatfman 
corkmen's Compensation Board 
faresir: : 4 
Re Claim £9410369 - Gordon Da a 


¢ 


a 

Thank you for your Cetra s November 29th, 1974, reviewing Gord's claim, 
ine facts re the amount of weekly compensation paid to disabled workers I have seen 
.everai times before, However, I de not &gree with paragraph 1 on page 2. It is 
‘rie thet Gord was off work fron April 4, 1973 but after a biopsy, innumerable tests, 
cveral subsequent hospital stays with further Surgery, during which our family 
voctor and Dr, D. Smith of the Oshawa Clinic who is an interna] medicine specialist, 
c>..¢ not identify the cause of Gerd's continued malaise, they finally suggested that 
*. visit the Jokns -Manville Company doctor - Dre Corson of West Hill, Ontario, Gord 
“1d this early in January of 1974, pr, Corson tdlked to’ Cerd briefly and said he 
“o..d return to work and chat he could choose any job he wanted (for which he was 
c-elifrd) tn the plant, When Gord told Dr. Corsen that Dr. Smith said he could return 
"Oo Work only if he worked where there was no asbestos dust, Dr. Corson teplied, "Once 
:Ou've got it’ (asbestosis) you've got it end it wont harm you towork in the dust", 
his conservation way reported to yeur Tribunal when Gord's case was heard at the 
‘Ppeal in Teronto in February 1974, After several months deliberation, the appeal 
ruted in Gord's favour and he was awarded full retroactive compensation; but frem 
“tly Januery 1974 until March 20, 1974 he literally dragged himselé@ to work every. 
‘ey except Feb. 7 or 8, the day his appeal was heard, This period covered 10 weeks 
‘ich you can verify through Johns-Manville. Te say that Gord has net been employed 
‘tuce April 1973 is untrue. Johns-Manville considered him an employee until the date 
f retirement for health reasons, which was October l, 1974, a 

Mesothelioma is a@ dreaded, painful disease, Surely legislation could be 
Cplemented to compel employers to, ensure that their employees, whe «re unfortunate 
"sugh to contract a disease that can only be attributed to e particular product 
in this case asbestos), do net lose their incor as well as their health. . 


Copies of this letter will be sent to Mr, W. Newman, our M.P.P., Mr. Prank 
-ller, Provincial Minister of Health, Dr. Chas. McIlveen, Dr. M. Dymond, end Dr. 
chylran, who are members of the provincial legislature es well es medice] doctors, 


I hope you will see fit to review this clseim once mere, 
+ 


Sincerely, 
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PROOFS OF DEATH — FiiyYSiCIAN’S STATEMENT 


To be Odtained by Claiment and Submitted te 


NS CUNA MUTUAL INSURANCE COCIETY 
“arf P.0. FOX 65 — KAMATON, ONTARIO 


rE The Modical certification follows the rocommé~ndctions of tha World Hcalth Assombly mado in Gorzova on July 3 
1948. It hes been accopted by all States in the United States end all Provinces in Censda | 


In the interest of accurate vital statistice, please conform to the International List of the Ceouscs of Dosth 


7 ~ of/ 
Full name of deceased DAY Gordon. | Date of doath Dec. 20/7h 
¥ - @ 
Residence et death Broughes Qat. Place of death 
eexax dusttxor date of birth Juse 2 / 22 (If Hocpital or Inctitution, give name) | 


‘ause of death (Enter only ons ccuss for each of a, b, end c) | Interval between 


SEoona ty coxeng to Ceath: (This docs nx’ moan te imode ct dying sich 
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(a) a ; (a) { A be 
Beha Flees lad Sle. 

Antecedent causes. (Morbid conditions, if any, tiving rice to the ebove csuse (a) stating 

the underlying cauee last.) 


Due to (by) G Shes les ey Nae | @) tain 
Due to (c) | 5 (ec) 


Other significant conditions: (Contribating to the doath but not related to the dissese or 
condition causing death.) 
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ave you troatod or edvised the decessod during the last 3 yeara, prior to leat lncce? O Yes ( No 
id the deceased, to your knowledce, receive treatment during tho lest 3 years from any other 
lytician, or in any Hospital or Institution? OJ Yes () No 
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TELEPHONE 598. 


W.H. FRANCOMBE, M.D., F.R.C.P.(C) 


UNIVERSITY WING 
TORONTO GENERAL HOSPITAL 
TORONTO, ONTARIO 
MSG 1L7 


January 8, 1975, 


Mrs Frances Day, 
BROUGHAM, Ontario. 
LOH 1A0. 


Dear Mrs. Day: 


Thank you very much for your letter. I was sorry to hear of your 
husband's passing. . 


I have already received a number of donations from your friends and 
family. These donations have been deposited to the Professor of Medicine 
Research Account in the University and I expect that receipts and acknowl edgemen 
will be sent to the donors. I am afraid.I have not kept a list of the donors 
myself but I will ask the Secretary in the University in charge of the 
Research Accounts to provide you with such a list. 


I do thank you and your friends for your generosity and if there 
is any further information,I can provide please let me know. You might be 
interested to know that Dr. Gray * whom I asked to see your husband when he 
was in the Toronto General Hospital, has recently become a member of a 
Government Commission Studying pulmonary diseases related to industrial 
exposure. 


With best regards, 


Yours sincerely, 


WHF : sg W. H. Francombe, M. D. 
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Ontario 


LEGISLATIVE ASSEMBLY 


Rm. 212, North Wing 
Parliament Buildings 
Toronto, Ontario 


January 17, 1975 


Mrs. Frances Day 
Brougham, Ontario 


Dear Mrs. Day: 


Thank you for your letter concerning your husband's 
experiences with the Workmen's Compensation Board. 


I agree with your comments; unfortunately, I and my 
colleagues of the N.D.P. have been unable to convince 
the Conservative government to make the necessary changes 
in the Workmen's Compensation Act. 


However, we will continue to push for change in the 
legislation needed to give the injured workman the 
compensation benefits he so rightly deserves to meet the 
Sverercisingcost ofrliving. 


Yours sincerely, 


“a 
- ~ 


om ty 


MS:ST Morton Shulman, M.D. 
MPP for-High Park 
New Democratic Party. 
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Ontano 


LEGISLATIVE ASSEMBLY 


Room 212, North Wing 
Parliament Buildings 
Toronto, Ontario 


January 22, 1975 


Mrs. Frances Day 
Brougham, Ontario 


Dear Mrs. Day: 


Thank you for your letter of January 7th commen- 
ting on a recent Provincial Affairs telecast in which I 
talked to some of the miners in Elliot Lake about the 
Silicosis and lung cancer from which many of them suffer 
as a result of working in the uranium mines. 


I was deeply sorry to hear of your late husband's 
illness as a result of his work with Canadian Johns-Manville. 
As you know, the health hazards of asbestos are being 
increasingly recognized, though it is unlikely that the 
government will move to provide protection for the workers 
unless they are pushed into it by public demand. 


I am not quite clear from your letter whether 
you and the children are now in receipt of Workmen's 
Compensation as a result of your husband's death. If not, 
and you would like me to look into the matter, I would 
be glad to do so. All I would need would be your late 
husband's Workmen's Compensation claim number. 


The situation in Elliot Lake is now in the hands 
of a commission which started its hearings this month. Right 
now, members of the commission think that it will take approxi- 
Mately 18 months before their work can be completed and a 
report can be made. I know that we will all await it with 


great interest. 


Yours sincerely, 


Qntario Leader 
New Democratic Party 
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P.S. It certainly is a savage irony that on top of everything 
else, the absurdity of the Pickering airport should 
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nigeee of Ccur 
Careers § 
Re worknen’ $s Compensation 
*s.¥eroune Information 
Byonsstand, GerJona Day, wes 411 for more then 2 yesrs before he cied on Mec, 
Jos, During that time he hed fronmerabdle tcsts, x-rays, bicosies, and major 
urgety, From April 1973 - Decenber 1974 he was ednitted to 3 different hospitals 
Mees) OL 10 tines, A bicpsy in April 1973 rroved he had ashestcosis, He tad 
Gmc ed et Catadian johus-Manville stree Mty 1948, Same who are found ta 
meme Se recuperate sufficiently to lead a2 restcticted but rore or feea o..o 
emeeeciG rot, instead he wast frem one cainful iliness to the nest wit He 
remyesectors and an internal mira kas POO UNICO E f BC aes ne One ON mcr eran Of 
1Lserot bE os: Perther Pe OUalOry Genel yi. St obemeere ot 973 Soe ee eee 
\yameete iis contoed digtrers. ou eerily January 1076.0 r, Grent, audeoreesacon 
a ed. Paes oc sr Tie, Cop eny aactor thinning) Sele 1 ces 
MEE Oke gee eartzof the plant viere tlire vag me aeberres dust, 4:5 ee 
Meemecenece( (eh. efhe consany doctor told Gerd that he cosid take ane jad 
ae Pemereecoulcevandie (seniority counts) in the wisrle olant, When ccrd 
Peeeeo set hts coctor ‘sd etipulsied “ro UEC a Sree he es 
RUS) yoo ve got {t and wivkirg ia c' > @ tf vont Barmy ou ‘ 
Pameest 2 fo> fe thocghe We COUN eS aN Be ae Ge LO eben Soa ‘ 
DEE MOTK ACR. “envary 1+ afser ean ciaen: of apr sovutely & a : : 
Gee 10 Wees.< but in his weehenicg cordicica | mad dnot Ws S asaay 
Dimeeno cs inaliy boched off sick. 
Coe creer tooey natnril 2973, the Workmen's Coscentstion Ecard averced 
Beret ionwen ti lerid Jone 1973 when they feit he shouid be sufftetoeriy 
( Bmtomerecorn tO Werk, eceuse he vaa hoapitalices again am M3y and in Sune 
Semeete eretoGn to work byt they cut his cexpensetion to 50% and he cuntinued 
Meones 25cunt wnacil be wes ete, with che help of B11] Sesvraa anc eur 
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stever to do with gross earnings, However, after reading several articles in 
¢ papers re Compensation end one in particular praising Mike Starr and hig 
cumplishinents as chairean of the W.C.B., 1 Devan another cnamnatgn of letter 
iting :est fall cirected act that gentleman. Once moce he replied that Gord wes 


pentitied C9 more compensation as he h2a@® not worked sabCe APTA 1973,6< te ves 


ite discouraged by this end atacst gave bp dut decided to have one nice try. 
meme I> pointed out the ineccuracy of fhis letter and sent ny reply to him 

umeepies tO Bill Vewran uho is our MLP Puy ECOCk MP ler amtuieter sof Realth, 
femeetne only three docotors «hose naneb 1 oo wu were also M.P.P.'s - 
Depend, Or. Nellveen and Dr, Shulsan./ pr's yung and MeLiveen replied 

eC acoonce. Or. Dymond stated that He would Bet Aiteweh vith: che ween 
J} br. Meliveen syreed with cy conclusigns and steted that he would pase the ji 
crmation on to you as the W.C.B. case 


under your ministry. Dr. Shulcan 
pathiced with cy views but fele there/wes little be could do except push for 
yes in the legisistion of the Ontarib government, Bill Newzan also passed 
word along to W.C.8. Frank Miller diid not Teply. 
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Peiinaliy won my point buc it cursed out to te a hollow victory beca se 


6 than a week siter receiving the retr-:ctive compensation of approximi's!y 
1.00 per week, bringing his weekly ratle 10 $2 tu. 0, Cord led. Nowy) 14 a 


Suez) get only $260.00 per month and $70.00 for wy daughter. 


Beaetning i9 eaciully wrorg bere, Surely chere rust be gor ething in che 
t ( 
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bethat will ee Te BR Cospany to pay su BEN) lg TELCS) (Corres es 
ta fselly will not suffer financtally when d person dies because of a cove 
team only be directly actributed to their enployment. It seems I hr see 
OMeenc pieacing for euch a long tine ard no cae should heve to ervey TAF 
air deal, 


Dwork part time ce a echool ReCtTetaery. 1 €O net Want to Revel coe tooe 33 
I-time job at the present tine es I have an siovset 12 year old cavuchter “io ie 
t the traucatic experiences that only an illness of this kind produces and I 
Mot wart D leave her alone any more than is absolutely necessary. We live in 
a-@ Chat hes been expropriated for an unvnated atrzcrt end I have no idea 
which direction we will move in the future , WNich fccther adds to my dilecac. 
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lation mo$t be passed thst provices a decent and fair eum cf financial 
iijes yho are bereaved because of sonething over which they have ao 

© Siliccsis sufferers of the wining conmnities end the pecple whos 
Scestos or its cust, CKuaployuent applications should heve the verds 
mere tay be injurious to your health” in large letters. My husband 
first euployee of J-M et Port Union to die tecause of this illness. 

t ee) CES Ct. vetietics Show that in nest cases estestcs 2s cake 
Beoerears tO show uz, I cnderstand thet there are two more J-M expicyees 
5 now aut Pepiil, One Of whem I have met anid the other one I go noc cnc, 

T families have = Syarathy, they will likely need it. 


ow 


I feel ver Ty Strongly about the eeeming lack of concern sbhown oy the provincial 
Meet tor elloving these flcgrant conditions to exist and carnot see why it 
‘eke Dore than a very fcw weeks (at ost) to legislate egajast these cross 
‘tices. All of the many doctors concerned with Gord's care will gladly 

‘de you with any docusents you require. Dr. “a. Frénconbe, who heads up the 
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Sul Hospital if you 90 desire, 
Not unly does the genrral cost of living go up at an alarming rate but all 
the ,ereral maintenance on nouse.=car ete, ~othatitresrcones by Gord, as urvw to 
mee by hired help, — You Jon: t ave to be an econcvalst to ynow the rates (ric 
mvice people charge. I will not be s0 noble as to bay Chat Tpamunct veening ¢ere 
t stantial heip for wy daughter and myeeléf I am, but I also hope that help ray 
Petaic7d by others wno do not yet keow that hey need iC, 


Sincerely, 


mec, Melliveen 
Wo, Newman, M.P.P. 
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There have been 35 deaths in Ontario recognized by the Workmen' 
Compensation Board as due to asbestosis, asbestosis and lung 
cancer or mesothelioma. In addition, three persons with 
recognized asbestosis have died from causes unrelated to this 
condition. -Of these, ten occurred among employees or former © 
employees of Canadian Johns Manville Company in Port Union. 


The Ministry of Health has records of 53 cases of asbestosis 
in Ontario who are still living and who developed their disease 
|) -as a -result-of occupations in Ontario. “Of these, 22 are among 


employees of Canadian Johns Manville Company. 


The total diagnosed represent 9] cases living and dead of 
asbestos-related diseases known to the Ministry of Health 
through our clinical work and."through our association with the 


Workmen's Compensation Board. 


Of the 22 employees living with asbestosis, all began work at 
Canadian Johns Manville Company between 1948 and 1953. of 
the ten who died, all began work between 1947 and 2955. 


The Ministry of Health has had a medical supervision program 
for workers at the Canadian Johns Manville Company for many 
years. At present, it consists of a periodic medical examinatic 
consisting of chest x-ray with lung function testing once a year 
For long term employees, the chest x-ray is taken every six mont 


In addition, air Sampling is carried out periodically by the 
Ministry of Health. Air Sampling is also done by the plant. 


A dust collector system has been in operation since 1961 and 
extensive changes have since been made. Recent dust surveys 

by the Ministry of Health indicate asbestos fibre counts 
within the "threshold limit values" in most areas. 


' Regrettably, cases recently identified occurred in persons 
exposed a number of years ago before there was full awareness 


of the problen. - 
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APOUsh Em, Cnt, 
Jan. 31/75 


PYcretne Lest ccuple of years you have helped 


pO Mieke Cecisions wit!, “erard to helping Gord, 43 v¥OU Can 
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mthe etteched letter which I Wrote to your fellisw 


Meee Seer, Fe rio POOR aitehes eny neecs, Ido. I heve 


SV erate ce + Po es ‘ _ ue ery = 2) 
Swexboasn wiy I think the lew must be changed a Oe te 


Hr€u years Lave been very herd on most PeCODLe Laving oy 
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S$ Of parliamentary rrocedure and eny other wavs you hive 


‘fing this very difficult matter cefcre those who heave 


rES tC change the 2493 through your portfolio - nanely 


The ductors who atvended Gord have volunteered 
m@ in any way possible and Dr. W.G.eY. Grant of Srocklin 
ec that I write to you end ask for your help because vou 
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Dr. Ci; MeTIlveen, MPP, 


Cshawa 


Dear Sirs 

In Decexnber Lg 7k Sent you a copy of a Petter 
i had written to Mike Starr aski ing for your help in 
rectifving what I thourht wes SN unjust sity sation. Your 
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+ i Ale “4 er oe . a - - 
BoPPe Peplyideceryed a thank you but as you read the 


yOUT SUszestion to write to the Minister of Lau Ours 
Cancer strikes 221 kinds of feonle but 
Hesotheliona hits on ily thoze who ere exposed to asbestcs 
Ur 40s Cust. over 10ng periods of tine, 43 4 wedical 
Cocter you wil] be ale to explain to your Lellew memoirs 
Of parifament far better than I, thet this is a very 
serious problem and that more stringent reculations 
Létweer the W.C.B. end companies such 3s J-M, will make 


it more financially possible for bereaved fazilies to live 
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Jer than just exists, 


Thank you for any assis.tance you may be able to 


2 . 
Sere, I remain, 
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Ontario 
Office of the Ministry of 400 University Aver |, 
Minister Labour Toronto Ontario 
( | February 5, 1975 


Mrs. G. Day, 
Broughan, 
Ontario 


Dear Mrs. Day, 


I was sorry to learn from your letter of January 
29, 1975 of your husband's death. 


I believe your basic concern now is in regard to 
the amount of pension authorized under present 


legislation. This will be reviewed and I shall 
write to you again about it. 


Meanwhile, I appreciate your bringing this matter 
to my attention. 


Yours very truly, 


eae P bendil 


n P.. Macbeth, 10: C:; 
Minister 
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Brougham, Ont. 
Bop e/7 5 


Hon. John MecBeth, 
Minister of Labour 
Gear Sir; 


in reply to your letter of Pebruary 5, I would like to express my 
teal concerns, 


I tried to explain in the letter I wrote to you, chat I felt 
legislation wes needed to bring forth a realistic @pproach to the problciss 
ef all of us who are involved in this industrial controversy, 


I firmly believe, end the more peopie to whoa I speck agree, that 
cach worker who contracts esbestosis, silicosis or sicilsr conditions, shoudd 
ne insedlately compensated 100%, Any femily who is bereaved, be it widow, 
Or ¥igew and family should receive the fullequivalent of the workers' Salary 
~ and the annual increments received by the euplcoyee,sho tekes his piece in 
Tne Work job until the age of the decezsed worker would heve been 65, 
Certainly the amount should be not less then the yearly grogs wese3 that he 
veG estning at the onset of his illness. 


I’2 not looking for pity, only what I belleve to be fuse, To lese 
ciie$ Ruetand because of mcsotheliona fe e terrible orccal, Withouc being 
Taudlin, one stall consolation should be che lack of WOTTy Over money. 


Whether the necessary money cones froa the Workusa’s Ceseomeansation 
séré and/or the Johns-Manville Cozpany £3 probably che {ssce that needs to 
e settled by Canadian Johns-Manville and your migflotry through che Wortmen's 
‘omsensation Board, 


YOUTS Very truly, 
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2 Bloor Street East The Workmen's Compensation Board 
Toronto, Ontario 


M4W 3C5 
Telephone (416) 965-880 4 


- February 5, 1975. 


Mrs. Frances E. Day, 
Brougham Road, 
BROUGHAM, Ontario. 


Dear Mrs.Day: 
CLAIM D 9410369 - Gordon Day, (d) 


We are pleased to advise you that you are entitled to a 
Pension of $339.99 which will be paid on the 21stOf each 
month. i 


Your pension continues during lifetime or until remarriage. If 
you remarry, you will receive a lump sum payment equivalent to 
two years pension. 


The burial payment may be paid to you or any other person 
who paid the account Providing the receipts are submitted to 
us. If it is more convenient, we will send the Payment to 
the undertaker to apply against his account. Please let us 
know which method of payment you prefer. 


Yours very truly, 


ADJUDICATION BRANCH 


Claims Adjudicator, 
as Cdn. Johns Manville 


30 REV. 3.74, 
When writing the Board please quote the above file number a 
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The Medical Section of the Ontario Tubercwosis and Respiratory Disease Association — 


157 WILLOWDALE AVENUE, WILLOWDALE, ONTARIO M2N 4Y7 - 


OGTEPY 


Your Christmas Seal Organization 


TELEPHONE 221-3483 


President . 
OR. A. A. SCOTT 


President-Elect 
DR. T. E. WOOO 


immediate Past-President 
OR. A. G. JESSAMINE 


Executive Medical Director 
OR. C.C. GRAY 


3 Years 


- BRAND ~ ‘SCARBOROUGH 


; February 10, 1975, 


Mrs. G. Frances Day, 
Broughan, Ontario, 


Dear Mrs, Day: 


Thank you very much for your recent letter hand- 
written by yourself along with the detailed typewritten 
letter that you wrote to Mr. J. McBeth, Minister of Labour, 
I also appreciated your short note about Mr, Dennis Smith 
who I also had occasion to look after at the Toronto 
General Hospital, 


You are quite right in indicating that I am a member 
of a Royal Commissicn to'study the health and safety of 
workers in mines in Ontario. I am the medical consultant 
advisor to the Commissioner and Can assure you that I am 
very much involved as all advisers are with respect to our 
deliberations in the province, 


Our actual tems of reference do not cover people who 
are working in industrial exposures such as the Johns- 
Manville Company. There are two small asbestos mines in 
Ontario and these will undoubtedly be covered by .the 
Commission. However, I feel quite safe in saying that as a 
result of the depth of udy that our Commission is Carrying 
out there undoubtedly ‘be ‘a change in policy with respect to : 
safety and health not only at the level of the miner or 
worker but also with respect to management policies and govern- 
mental legislation. It would seem almost certain to me that 
some of the results of our study will have a beneficial effect 
on those who are exposed to the hazards of asbestos whether it 
be at the mining level or at the industrial level where the 
asbestos fiber is used in so many different ways. 


In the terms of reference the Worknen!s Compensation Board 
is also coming under our examination and for many of the points 
that you outlined in your letter, Speaking as an individual 


and not as a member of the Commission, I might say that in my 


own experience the Compensation Board has usually been very 
fair with respect to patients or the family of patients making 
Claims for illnesses, accidents, etc., incurred as a result of 
the work carried out by the individual. Admittedly there is 
often a delay, often some failure of good communication as to 


1 Year 


DR. F.E. HARGREAVE - HAMILTON 
DR. C. M. HORNER - COBOURG 


2 Years 


OR. J. K. BELL ~ - ST. CATHARINES 
- LEAMINGTON 


J.D 
K.ROSINGH - SARNIA OR. R. J. McGEE 

R.D.WIGLE - KINGSTON DR. D. E. SANDERS - TORONTO DR. W. E. HUTCHINSON - S.S. MARIE 
T.E.WOoOoD f - TORONTO DR. A.G.JESSAMINE _ - OTTAWA 


~ LONDON 


DR. A. A. SCOTT 
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Mrs. G. Frances Day February 10, 1975, 


what events are taking place and some discrepancies with respect to 
payment for impaiment, disability or death, As you pointed out 
there has been a recent change which has been in favour of the 


that do require adjustment and particularly with respect to those 
Claims that anti-date a recent change in the W.C.B, Act. 


his work, his safety and health hazards and compensation for those who 
are disabled or who die as a result of their occupation, 


I might ‘say that Dr, Francombe has been keeping in touch with me 
about your problems and I know that he appreciates that through you 
some funds have been directed towards further research with respect to 
asbestosis. 


Yours sincerely, 


eG 


Cameron Ci Gray, -D., 
CCG: ag Executive Medical Director, 


es 
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arliamentary 


sistant 


\a—aur 
Ontario 


. . : 
fice of the Ministry of 416/965-5804 Ferguson Block : 


100 Alexandra Street, 
OSHAWA, Ontario. 


— Telephone: 725-647] 


Transportation and 
Communications 


3rd Floor, 
Ferguson Block, 
Queen's Park, 
TORONTO. 


February 13th, 1975. 


Mrs. Frances Day, 
Brougham, Ontario. 


Dear Mrs. Day: 


I acknowledge receipt of your letter of 
January 3lst, with the enclosure of your 
letter to the Honourable John MacBeth, 
Minister of Labour. 


Queen's Park 


Toronto Ontario 


Last week I was a member of the committee that had 
the opportunity of questioning the Workmen's 


Compensation Board on their activities. 
Stephen Lewis bring up your husband's cas 
and his recent untimely death. 


mention any names but I recognized who he was 
talking about because your letter to me had been 
SO vividly descriptive... _ 


AS you are probably-aware, the results of our 
meetings. of last week are that the Workmen*s 

Compensation Board intends to reconsider -this 
whole problem and I, like you, hope that some very 


concrete recommendations come from their recon- 


Sideration. 


Again, thank you very much for your follow-up 


letter. 


CEMcI:st 


It was certainly appreciated. 


Yours truly, 


{fr 


C.E. McIlveen, M.D., M.P.P., 
Parliamentary Assistant -to 
the Minister. - 
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February 16,7) 975 


Mrs. G. Day, 
Brougham, 
Ontario 


Dear Mrs. Day, 


Further to my acknowledgment of February 5, 1975, 
I have looked into the question of pension on 
behalf of Gordon. : 


The Workmen's Compensation Act is quite specific 
in regard to the amount payable. Sec. 36(1) reads: 


"Where death results from an injury, the amount of 
the compensation shall be: 


(d) where the dependants are a widow or a widower 
and one or more children, a monthly payment of 
$260.00 with an additional monthly payment of 
$70.00 to be increased upon the death of the 
widow or widower -to $80.00 for each child under. = 
the age of sixteen years." . 


I believe you have been paid according to the above 
scale since your husband's death. Should the 
Legislature decide in the future to amend this 
provision, it will apply equally to all pension 
recipients. 


Yours very truly, 


P Lindel 


ohn P. MacBeth, Q.C. 
Minister .. 


c.c. Hon. William Newman 
Minister of the Environment 
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Srouchca, One, 
Feb, 21/75 
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ion, Mare Lelonde 
(inieter of National Health ood Welfare 


ear S{r: 


Farly in the sucsser of 1974 “tote to you with repird to the illness 
f my bustand, Gordon Day, and cy concern for Che {necoce security for d{Lsabled 
erksen. In your tTeply, you spoke of a jofat review by the federal and 
rovincfal ministers responsible for social security cnd also the Question of 
ariy retirerent for those who Suffer industrial disebility, Well, cuffer he 


id, but no more, Ke died oa December 21, 1974 of mesothelfoza, I do not 


www Lf Otteva {gs ILetening to all of the controversy sbout the use of all 


‘rms Of asbestcs sat Canadiflen Jchns-Manville, There tre accuratioag ang 


enter-accusations by sclentists &nd doctors ebout the effects of ectestos, 
m33¢ deadly kind snd the Opinions 


to seem to agree that blue asbestos {< the 
TY 28 CO the cegree of harm that the OlneS, couse, 


New I inplere you to have the blue acbestos bioned se ence, Ky 
“band, I believe, {3 the llth death of mogetheliona (but he could be a 
ever nuxber than thee). I es now exbroiled in a battle vith the previnciel 
vernpent over the compensation widcus! bercfita, I wene no pity. I belfleve 
should be entitled to Gord's weees until he would heave reached thececo of 65, 
p lews ere uniceet and aicheush cthis fy prevssly a provinet{sl esctter Ciiios oe 
wa this, as I haven't found fn 2ifscetve wiy of SR-tLonCine vith & tat ae 
poration be it Cassd2in JoLaseMsaviile, the Frovincfel of federal goverament) 
- the national health end Welfcre should bs concerczd vith all heslcth scatters, 
matter if I personslly gsin or lose in this dicnuts, cousthing drastic needs 
De goo2 to protect other Tongetice exployees of Johns <Muaville, 

where ere cany other sea at Jounseiacvills affeecss La Varying depress 
ho aibestests and I hope thelr faatlics vill nst have to 60 through whae I 
€ to get coms ection, To lore ones husbesd {6 a ssvere blow, ts heave to 
Ty tbout money {8 an added {roult, 
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- Yours very traly, 


7% 5 
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‘T. We. Cafik, MP. 

atario Riding 
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Ontario 
Minister of the 416/965-1611 135 St. Clair Avenue W 
Environment Toronto Ontario | 

M4V 1P5 


February 24, 1975 


Mrs. Gordon Day, 
Brougham, 
Ontario. 


Dear Mrs. Day: 


Thank you for your letter of January 31, 1975 and 
the enclosed copy of your letter to the Minister of 
Labour. 


I apologize for being so slow in getting back to you, 
but I did want to discuss this whole question with 

Mr. MacBeth. Mr. MacBeth advises me, after going 
through your file, that you are being paid the maximum 
allowable under the present legislation. 


I do sympathize with your Situation, but the legislation 
is quite specific in regard to the amount of payment. 


May I also say how very sorry I am about Gord's death. 
If any matters arise where I might be of assistance to 
you, please do not hesitate to give me a call. 

Kind personal regards, 


Yours sincerely, 


a if ; 
- banll— ra fos 


William G. Newman, 
Minister. 
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Parliamentary Secrétaire 
Secretary parlementaire 


Consumer and Consommation et 
Corporate Affairs Corporations 


March 3rd, LO 5% 


Mrs. Frances Day, 
Brougham, Ont 
LOH 1A0 


Dear Mrs. Day 


This is just a short note to thank you for your sending 
me a copy of your February 21st letter addressed to the 
Honourable Marc Lalonde, the Minister’ of National Health 
and Welfare. — 


I am sorry to hear about the death of your husband and I 
certainly agree that you-have a legitimate beef. 


If you are not satisfied with the response you receive 

from the Minister, please do not hesitate to contact me 
again and I will look into the Matter further. 

Many thanks again for bringing this matter to my atten- 
tion and with best personal good wishes, I am 


Yours sincerely, 


Norm Cafik, M.P. 
Ontario Riding. 
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ye June 13/75 


ir, John MacBeth 
inister of Labour 


Cameo iT ¢ : if 
The Ontario government have known for several years that asbestos 


o§ @ potential health hazard, as witness the paregraph (2) under Safety, 


n the enclosed memorandum put out by the Ministry of Education, firse in 


165 and emphasized again this year. 


An article in the Toronto Star of June 11/75 leads me to believe 


‘at Che federal government is going to ban the use of blue asbestos, the 


*¢f cause of fatal cancer or sesotheliora axong the workers of Canadian 
sty Manville at Port Union, My Rkusband was one of the men who have died 
Wiestheliona and i have great interest in knowing 1£ the provincial 
. SS eof Ontario has sven fit to amend in the legislatures the Saw 
verning the Workaen's Compensation paid to a widow/vidcower who has been 
reaved because of asbestos, 

the banning of asbestos is scmething I have been working for and 


“ IL wouid like to eee greater benefits paid to the femilles of wen who 
v¢ died from asbestos or silica cust. 

While 1t is possible ay views are blesed, I sincerely believe 
it these hitherto unseen er unpublished cangers of lethal dust merit | 


‘s@ and swift atcenction and that adequate compensatien should be «warded 


the families of nen whe are no longer here to support them. 


Sincerely, 


se 
e ins 


- Newman, Minister of the Environment 
- Miller, Minister of Health 
McIlveen, M.P. 

Meee ib, Leadce of the N.D.P 
e Nixon, wader of the Liber 
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Unfortunately, I have only one copy of the Minister of Education Memo, 
However, the text is as follows and I expect you can obtain an original 
from the Ministry without difficulty, 


1974-75: 37 


Memorandum to ; Regional Directors of Education 
Directors of Education 
Principals of Schools 


me: 1. Safety 
(a) Use of Asbestos Powder in Schools 
(Ref. Memorandum 1968-69: 21) 


i. Safety 
(a) Use of Asbestos 


Memorandum 1968-69:21, dated Nevember Zo. 1968 advised that the use 

of asbestos powder in all schools be Stopped. This action was taken 
on the basis of research at that time speculating on the material having 
qualities detrimental to health. More recent research, and events, tend 
to confirm these earlier indications, 


It has not been brought to the attention of the Ministry of Education 
that any schools are using asbestos powder as a modelling medium, or for 
any other purpose, However, as a precautionary measure, and in view of 
staff turn-over since the 1968 memorandum, the attention of teachers is 
drawn to the Previous indication that asbestos powder should not be used, 
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Ontario 


Ministry of 


. Transportation and 


Communications 


Mrs, Francis Day, 
Brougham P.O., 
BROUGHAM, Ontario. 


Dear Mrs. Day: 


Telephone; 965-5601 


416/965-5804 


3rd Floor, 
Ferguson Block, 
Queen's Park, 
TORONTO, Ontario. 


June 17th, 1975. 


I acknowledge receipt of your letter of 
June 13th, the original having been written 
to the Honourable John McBeth, Minister of 


Labour. 


I must admit that I 
favourably upon the 
your letter. 


» personally, look very 
conclusions you draw in 


I appreciate being kept: informed of your— .~ 
efforts on behalf of. all the families! that you sz: 


know have ..suffered because. of asbestos poison-._ 


ing. 


Yours very truly, 


Wea, Gil Zee 


CEMcI:st 


C.E. McIlveen, M.D., M.P.P., 
Parliamentary Assistant to 
the Minister. 


Ferguson Block 
Queen's Park 


Toronto Ontario 
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Ontario 


——— 


LEADER OF THE OPPOSITION 


Parliament Buildings, 
Queen's Park, 
Toronto, Ontario 

M7A 1A2 


June 19, 1975 


Mrs. Frances Day, 
Brougham, Ontario 


Dear Mrs. Day: 


Thank you for sending me a copy of 
your letter to the Minister of Labour regarding 
government policy for compensation in circumstances 
involving Asbestos. I am glad to be kept informed 
in this terribly important matter, and I can assure 
you of our support in this connection. 


Pood 


Broughes, O1¢. 


JUne 27, 2975 


mer ws.iiaw Davis 
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The news media kas indicated that you ere interested in hearing from 


Maes TE in Ontario re the rise in the priceof gas «and 0:1 for heating and 
Tsporiearion. To am pleased to add ny fey words to others you Ray Rave heard fru. 


e cf os who live on limited incones are finding it increasingly ditficult to 
Beers if 4il ressects. You may be aware that there are Some farilies who have 
Bese et wane earner in the fanily to the unseeable horror of asbestcs. J 
Bere sec fecentiy that widows are to receive 10% more Worknen's Compensation 
mn.rg in july. No bereaved family should receive less than the asbestos or 
c@ wace Carner was grossing when he/she worked, and the compensacion rates paid 
yen emplovers should he sufficiently high to deter their thinking that cheir 
Moeere Worth more than said employees ilfves. It costs Jeet &5 much co put a 
ever the heads of 2 people ss three. Apart frog food and clothing. tS are 


cas 
meu@, - pOSSidiy z.ore for the widcved when the costs of services and Teintene 


pe’, MOrraliy done by the husband sre tcken into seccount. 


Workmen's Conpenssetion for asbestos dnd silica workers is a totally 
‘frent concern than for Person who breaks a lez. The men, and at least one 
eo, Ssiterirg varying decrees of Gisability from ashestcs end receiving 
Meee teh, Tamlers aprroeyinately £0 at the Jonns Manville plant in Scat borovrh, 


‘fis does net include the men who rave elieady died. 


@y thet men who smoke beve a gheater cherte co! betne hard 
i Buss not PeCeSenvtilty <0, 2S witresg tre 
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@50 “ec never suched. He ted confirned astestosis bue died of mesotheliora - 
iicisarly caligrant form of carcer caused by the continued inhelation of 


etes, which in turn invaded the perixcie om. 


Research I have Leen doing, lead 
Several cececes of the lethal effe 
‘ft ihe workers were never warned of the 
tothe rerflodic redica) check-ups, ard on 
sree much" or "{c's just a couch of art 
Pues Ye wot it, you've eof it and ic won 
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c eetestos Tas f67 srcel 
potbible serious risk when exploved 
y nave. Lees LOid Such thanes = 
TLCis" or -@$ Gn ay hestencis 
t harm you further to werk tere". 


rT 4 


Jo mot wlekh to be @ parasite and I do work part size. I do not believe 

Mec be necessary for anyore who has been bereaved in this way to have to 

Severe! such women (astestos widows) who live relatively close to ce have 
bE Chilcren barging in age frow 6 years to early, and sone in mid-teers now 
were not teen agers yet when their fathers died. It should not be necessary 
ay OF ce t2 seglect our children in orcer ro work, Surely swift legis: 
Send the dilemza anc worry that we are facedwith, It shouldn't tahe more 
Berear to decide that this ‘5 truly @ sitcvation uniqvce to workers or tr 
-2€8 who ire e>posec to these mineral dusce. 


“y Own situation is compounded with vour governments accuiesence to the 
fal governnent’s wishes to build a mind! airport in this «rea and thus I lose 
BE a3 Well and will be forced to move to an area farther fro ty place of 
«03 chug Oriving up my sutowotile operation costs farther 
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Ontario 
Office of the Ministry of 400 University Ave | 
| Minister Labour Toronto Ontario 


July 3rd, 1975 


Mrs. Frances Day 
Brougham 
Ontario, 


the Workmen's Compensation Act, Under the 
Proposed legislation, the pension for a dependent 


Regarding blue asbestos, we have been 
advised of the Federal Government's intention to ban 
the -importation of this substance into -Canada, but - 
at the moment.no final -date has been--set -for the _ 


implementation_of such aban. The hazards from the | 


it 


ere | 


I appreciate your concern in this matter, 


Yours very truly, 


ESE, 
Ohn Pp. MacBeth,-Q.c. _. 
Minister - 
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LEGISLATIVE ASSEMBLY 


Room 212, North Wing 
Legislative Buildings 
Toronto, Ontario 


July 4, 1975 


Mrs. Frances Day = 
Brougham, Ontario 


Dear Mrs. Day, 


I really appreciate having a copy of your letter to 
Labour Minister MacBeth drawing to his attention the 
potential health hazard of asbestos. 


Unfortunately, the Minister didn't listen to your 

plea and though the widow's pension has been increased 
from $260 to $286 per month, there is still no recog- 
nition of the problems faced. by widows of Workmen's 
Compensation claimants and particularly widows of men 
who died from the effects of: work with. asbestos.: 3-I. a 
spoke of this during debate of the bill and I'm enclos~'-:=:- 
ing the Hansard which contains my remarks. - You will .- 
note that I urge the Minister. to give special consider- 
ation to widows like yourself. Alas, with the Tory 
government, my pleas probably fall on barren ground, 
and all we can do is hope things will change after the 
next election, 


With best wishes. 


Yours sincerely, 


Fiplew 


Stephen Lewis, MPP 
Ontario. Leader 


OPEIU: 343 ‘New Democratic Party 
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December 2nd, 1975 


Mrs. Frances Day 
Brougham, Ontario 


Dear Mrs. Day: 


Thank you for your recent letter 0 
regarding occupational health hazards and the 
Workmen's Compensation Act. 


The plant at Johns-Manville is inspected 7 
regularly by officers from this Ministry and from 
the Ministry of Health, and all asbestos levels at 


Ministry. I realize that there are workers still at 
Johns-Manville who are Suffering from asbestosis, but 
they are continuing to work there through their own 
choice, and although the Workmen's Compensation Board 
Can encourage and help them to find other employment, 
it cannot force them to leave the plant. 


The whole problem of industry related chest 
diseases is under intensive study by both the Ministry 
of Labour and the Workmen"s: Compensation Board, and it 
‘is a problem which concerns me. deeply. .” However, I think . 
I should point. out that compensation payments are. 
considered to be replacement remuneration for an injury 
received while on the job. --I have some doubt thar ie 
would be practicable to amend the Workmen's Compensation 
Act so that compensation for workers assessed as totally 
disabled would equal the wages which they had been 
€arning. At present, the rate is 75% of the current 
wage rate. 


I believe that our major concern should be 
in the area of Occupation Safety to reduce the hazards 
on the job, thereby minimizing the possibility of workers 
becoming disabled. 


Thank you for writing to express your views. 


Yours very tru 


Bette Stephenson, M.D. 
Minister 
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Office of x ae f Room 222 North Wing 

The Leader of the Opposition oF Queen’s Park Toronto | 


Ontare Telephone 416/965-3311 
LEGISLATIVE ASSEMBLY 


October 4, 1976 


Ms. Frances Day 
Brougham, Ontario. 


Dear Frances: 
Thank you for your letter of Support and encouragement. 


The NDP will continue to raise the issue of occupational 
health again and again in the legislature and on the 
hustings. Every day that this government refuses 
to act,the lives of men and women across this province 
are being shortened. Until we have a government that 

- considers the health of working people a priority, 
little real change will take place. 


I am enclosing some information that I think you 
will find of interest. Hope things are going 
well with you. 


Best personal regards, 


tee (ony 


Stephen Lewis, MPP 
Ontario Leader 
New Democratic Party 
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enounces province 
or health whitewash 


radiation samples, investi- 
gate all unsafe conditions 
and close down operations 
that are too dangerous. ~- 

‘It criticizes’ ‘the “govern- 
ments new policy of retrain- 
ing and relocating sick 
miners instead of solving 
the cause of the problem, 


ture Monday that the gov- 
ernment pamphlet was ‘‘so 
self-serving and company- 
oriented” that mining 
- companies were paying to 
reprint it as advertisements 
in northern Ontario news- 
Papers. gee ae ’ 

“‘The government’s leaflet 
is an attempt to convince’ 
| people that the serious 
health problem of the Elliot 
Lake mines is over,’’ the 
union leaflet says. . 


“The (government) leaf- 
Tet is full of reassuring 
words that cover up the |, 
alarming conditions, that |’ 
exist today and that threat- |) 
en the health of the miners |« 
and could mean grave |" 
financial insecurity for their | 
families.” os N 

In this speech Monday, ; 
Lewis told Miller the gov- » 

y 
> 
» 
& 


» United Steelworkers 
nerica issued its own 
\in Elliot Lake yester- 
0 denounce one pro- 
by the Ontario gov- 
mt. The Ontario leaf- 
es false reassurances 
mine conditions, the 
leaflet says. 


union leaflet, titled 
ash, says it ‘is 
iting “the real story 
ernment is hiding 
ho miners and their 
*9{n Elliot Lake.” ’ 


3 sent to all Elliot 
homes yesterday in 
te of a public meeting 
last night attended by 
: Minister Frank Mill- 
r ‘ural Resources 
€ #0 Bernier and 
Minister John Mac- 
e ‘government’ pam- 
Was sent to Elliot ‘ 
uranium miners ‘last 
in conjunction with 4. 
case of a report on 
‘onditions, The report” 
46 miners had been 
fo have silicosis or’ 
‘ly signs of the debili- 
lung disease, 


in Lewis, New 
tatic Party leader, 
lller in the Legisla- . 


_——_—_— ——— —____ .____ 


ernment pamphlet mock- 
ed the uranium miners who 
hhad died. -%..'.°) 

The union leaflet’ com- 
Plains about the way dust 
and radiation levels are 
measured and asks the gov- 
ernment to undertake 
“tough enforcement of 
Standards.” 

It also says union safet 
committees need the right |» 
to take their own air and | 
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Blue asbestos ban 
planned by Ottaw 


OTTAWA (CP) — The federal government 
tends to ban the importation of blue asbestos and 
Sale of products containing free asbestos fibres. - 

Through regulations under the Hazardous P) 
ucts Act, it also intends to ensure that products « 
taining asbestos bear labels ‘‘which give informa 
on their contents and safe use,” the consumer aff: 
department and helath department announced yes 
day. : . oe ; te ea . 

Exposure to ‘free asbestos fibres is a poten 
health hazard which can result in cancer... Exp 
ence outside Canada shows the hazard may be gr: 
er with blue asbestos,”’ the announcement said. — 
_' A number of groups, including Scarboro 
Council, have demanded a ban on blue asbes 
which has been blamed for the deaths of 15 work 
at the Canadian Johns-Manville Ltd. plant in Scar) 
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Stiff control urged 
on blue asbestos , peek 
cancer threat c ited 


always fatal fe of cancer. 


Control and an eventual 
, ban on importation of blue 

‘asbestos—branded as dan- 
" gerous to health—was urged 
' yesterday by the York- 
Toronto Tuberculosis and 
- Respiratory Diseases As- 
‘sociation. ~ 
‘ In atelegram to federal 
Health Minister Marc La- 
‘Jonde, the association urged 
:the government to ‘take 
. “immediate steps to control 
' the importation’’ of the blue 
asbestos, which comes from 
South Africa. It has been 
linked with cancer. ~ 

‘We are absolutely con- 
‘ vinced that blue fibres are 
dynamite and -the villain,” 
said Walter Davis, the as- 
- sociation’s execufive secre- 


tary. 


- 


U.K. BAN 
In an interview last night, . 


“One would have. to be 
blind not to admit that it’s: 
the blue asbestos that is the 
villain,”’ Cowle said. ’ tenis 

But other health author- 
ities have said all forms of 
asbestos are dangerous to- 


health, causing asbestosis” 


‘Davis said the evaluation { 


was based on opinion from 
all over the world, including 
the World Health Organiza- 
‘tion, and noted that the 
British ‘had banned importa- 
-tion of blue fibres five aad 
ago. 
: Blue asbestos’ accounts 
for’ 2 to 7 per cent of 
lasbestos used at the foun 
dian Johns-Manville "Co. 
Ltd. plant in Scarborough in 
products — such as \sewer 
pipe. 

‘We're still using it in 
small percentages,’’ compa- 
ny spokesman Tom Patter- 
son said earlier this month, 
“‘but we’re attempting to re- 
duce it and the eventual 
Boal is elimination.” 


i HEALTH HAZARD 
* The health hazard of 


ty 
tasbestos has ‘been confirm- 
‘ed by two provincial health 
‘ministry authorities. -Dr. 
-Vern Tidey, acting director 
1 of the occupational health, 
‘protection branch. and Dr. 
! Joseph Cowle, chief of the 
industrial chest disease 
_service. . ° 
Cowle said blue fibres 
have the ability to penetrate 
the lung lining, causing me- 
| sothelioma, a rare but 


and lung cancer. 
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d wy ‘Health and Welfare Sante et Bien-@tre social 


Canada Canada 


Health Protection —_ Direction générale de la 
Branch protection de la sante 


Environmental Health Centre, 
Tunney's Pasture, 

Ottawa, Ontario, 

KIA OL2. 


March 21, 1975. 


Your te Votre relerence 


Our tile Notre reference 


Mrs. Frances Day, 
Brougham, 
Ontario. 


Dear Mrs. Day: 


The Honourable Marc Lalonde, Minister of National Health and 
Welfare, has asked me to acknowledge your letter of February 21, 1975 on 
the subject of blue asbestos. 


The Minister and his colleague, the Minister of Consumer and 
Corporate Affairs, have recently indicated in the House of Commons that 
officials of their Departments are investigating the use of the Hazardous 
Products Act to control the importation and sale of asbestos, including 
crocidolite (blue asbestos). The use of asbestos within the Johns-Manville 
plant and measures to protect the workers are matters that are within 
_ provincial jurisdiction; as you know, the Province of Ontario has recently 
been very active in this instance. 


I can appreciate your deep concern in this matter and hope that 
some means can be found quickly to ensure that the use of blue asbestos 
in Canada is avoided if at all possible. An Environmental Contaminants 
Bill presently before the House of Commons would give the federal authori- 
ties greater powers to act in instances such as this. In the meantime, we 
shall continue to attempt to apply other legislation, insofar as practicable, 
to control exposure to dangerous substances in man's environment. 


Yours sincerely, 


J. R. Hickman, 


Director, 
JRH/af Bureau of Health Hazards (Air and Water). 
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Parliamentary Secretaire 


Secretary parlementaire 
Consumer and Consommation et 
Corporate Affairs Corporations 


Jone 41:35 19;75 


Mrs. Frances Day 
Brougham, Ontario 


Dear Mrs. Day: 


I am in receipt of your letter of May 27th concerning 
the expropriation of your property for the Pickering 
airport project. . 


I delayed answering you Wntil now um antreapaciol. Of sd 
cabinet decision that would affect the compensation offers 
of the majority of expropriated residents. Monday, June 

9 I was able to announce that decision. For your 
information, I enclose a copy of the press release and 

some additional information that accompanied my announcement 


I hope that you will now receive a satisfactory upgrading 
of your compensation offer. If this is met the casc, 
however, there are still a number of options open to you, 
including negotiation with project officials, an appearance 
before the Official Negotiator if you have already applied 


to do so, or taking your case to COuUrE. 


In the next few days I plan to send a memo to all expropriat 
residents which will further explain the decision that l 
announced on June 9. 


our question re arding blue asbestos 
importation of bluc asbestos fibres will indeed be banned 
shorty. also enclose a press release on this matter 
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for your information. 
I appreciate your writing to me again, with best personal 
good wishes, I am 


Yours sincerely, 


Norm Cafik, M.P. 
Ontario Riding. 


Enclosure 


NAC: SJT 


Fi sty Government Gouvernement 
’ of Canada du Canada 


Joint Press Release 
eee ee CASO 


HEALTH AND WELFARE CANADA 
CONSUMER AND CORPORATE AFFAIRS 


1975-85 
May 28, 1975 


PROPOSED REGULATIONS 
ON ASBESTOS 


OTTAWA - Consumer and Corporate Affairs Minister André Ouellet 
and Health and Welfare Minister Marc Lalonde today alerted 
industries and consumers to impending regulations that would 
ban the importation of blue asbestos (crocidolite) and the sale 
of consumer products containing free asbestos fibres, such as 

. Some humidifier plates, certain types of modelling clay and 
joint cement. The sale of non-consumer products containing 
asbestos would also be regulated so that they would bear labels 


which give information on their contents and safe use. 


Asbestos is the generic name for Several related minerals 
that differ in their chemical and physical properties. All are 


regarded as potentially dangerous. 


Research has revealed that inhalation of free asbestos 
fibres is a potential health hazard; which*can result in cancer 
The danger exists for those living in the vicinity of plants 
which use asbestos as well as those working within the plants. 
Experience outside of Canada shows that the hazard may be greater 
with blue asbestos. Although bluc asbestos is not mined in 
Canada, it is imported in small amounts from South Africa for 


use in the manufacture of asbestos-cement Sewer and water pipes. 
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No danger exists for consumers, however, from the 
presence of blue asbestos in water pipes, since these fibres 
are not released from the solidified asbestos-cement mixture. 
The hazard is primarily associated with inhalation of these 
fibres during the handling or manufacturing process. For 
this reason, the Ministers asked industry to make changes in 
their processing which will eliminate the use of blue asbestos 
aS soon as possible without depleting the supply of asbestos- 
cement pipe to municipalities where it is essential and to 
accelerate current efforts to introduce control procedures 
during the manufacturing process to prevent the circulation 


of free asbestos fibres in the atmosphere. 


The labelling of other forms of asbestos and non-consumer 
products containing asbestos would alert workers, unions, manage- 
ment and the public. Proper precautions could be taken to avoid 


inhalation of dust from these sources, 


The Ministers indicated that the new Hazardous Products 


Act regulations would be announced shortly. 


= es (hie 
Ref: René Mercier (Health and Welfare) 
(613) 996-0446 


J. Cohen (Consumer and Corporate Affairs) 
(819) 997-3146 
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Ontario 
Office of the Ministry of the 416/965-1611 135 St. Clair Avent 
Minister Environment Toronto Ontario 


July 3, 1975 


Mrs. Francis Day, 
Brougham, 
Ontario. 


Dear Mrs. Day: 


Thank you for your letter of June 13, 1975 concerning 
the hazards of asbestos. 


Although the Ministry of the Environment is not directly 
responsible for working place conditions inside asbestos plants, 
we are all deeply concerned about the danger to health of exposure 
to asbestos dust, whether through occupational or community 
contact. 


To determine the level of community exposure to asbestos, 
both white and blue, this Ministry is carrying out an extensive 
Survey of all sources of asbestos emissions to the air in the Pro- 
vince which will be complete this summer. We have Operated an 
intensive surveillance of the Johns-Manville Scarborough plant for 
some time, both immediately adjacent to the plant property and in 
the surrounding community. Recently we completed tests of the 
exhaust air leaving the emission control machinery of the plant 
itself. The results of all of these tests show that emissions of 
both white and blue asbestos from the Johns-Manville plant are very 
low and considerably below the Province's strict guideline for 
asbestos emissions. 


We are convinced that, on the basis of current understand- 
ing, there is an extremely small risk to any member of the general 
public from these low asbestos emissions. Medical researchers do 
not know enough about the health effects, particularly related to 
mesothelioma and lung cancer, of these low concentrations of asbes- 
tos fibres in the air to say that there is no risk, only that it is 
extremely small. For this reason, several branches of this Ministry 
have personnel continually searching for better information, for 
more sensitive sampling and analytical procedures, and for more 
efficient control technology to reduce the community exposure to 
asbestos still further. We are considering now more stringent regu- 
lations on the emission of asbestos, particularly amphibole (includ- 
ing blue) asbestos. We intend to establish tighter control of 
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asbestos emissions as soon as we have sufficient information 
about current levels of asbestos in the environment, about con- 
trol technology and about the relative hazard from white and blue 
fibres. This action is necessary because the federal ban on 
importation of blue asbestos will not take effect for some time. 


Yours sincerely, 


Capita 
wi . 


vid: be ee 2 
Ae Eee aes a4 
a uae PCa ee 


¢ 


William G. Newman. 
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HOUSE OF COMMONS 


CANADA 


17 June 1976 


Mrs. Frances Day 
BROUGHAM, Ontario 


Dear Mrs. Day: 
Further to your enquiry about blue asbestos being used 
by Johns Manville, enclosed you will find a report I 


have just received from the Ministry of Consumer and 
Corporate Affairs. | . 


I hope that this response is satisfactory to you and if 
you have any comments, do not hesitate to let me know. 


Many thanks for bringing this matter to my attention and 
with best personal good wishes, I am 


Yours sincerely, 


Do onee oo Rigel 


Norm Cafik, M.P. 
Ontario Riding 


NAC/pas 
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Standards générale 
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. 7460-A4 


Product Safety Branch 
18th Floor, Zone 1 
Place du Portage 
Ottawa/Hull 

K1A 0C9 


May 31, 1976 


Mr. Norm Gati kis MAP. 
Ontario Riding 
House of Commons 
Ottawa, Ontario 

K1A OA6 


Dear Mr. Cafik: 


i refer to ‘your letter of April 22,1976 requesting 
information on blue asbestos as a basis for a reply toa 
query from your constituent, Mrs. Frances Day, Of Brougham, 
Ontario. 


~ 


Subsequent to my letter of June 13, 1975, Johns- 
Manville asked for a meeting with the Minister of this 
Department and the Honourable Marc Lalonde to discuss 
medical evidence the company had developed. A meeting was 
held and Mr. Lalonde asked that a complete report be sub- 
mitted by the company for study by his officials. The 
report did not come to hand until late in the year and the 
health officials only completed their review of the document 
in recent weeks. 


The current situation was summed up in the House on 
May 21, 1976 by the Honourable Marc Lalonde in reply to a 
question from the Honourable Martin O'Connell. For 
convenience, I quote from page 13752, Commons Debates, as 
follows: 


"Mr. Speaker, a while ago the Minister of Consumer 
and Corporate Affairs and myself announced our 
intention to proceed to the banning of blue fibre 
ashestos. There have been consultations with 
the firm involved after it made further scientific 
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representations. We have since examined those 
further scientific representations. We have come 
to the conclusion that those representations were 
not of such a nature as to change our original 
intention. My colleague, the Minister of Consumer 
and Corporate Affairs, intends to make an 
announcement shortly on this subject, and I think 
he should be the one to answer with regard to this 
particular aspect. 


As far as the latter part of the question is 
concerned, I am pleased to receive the represen- 
tation of the hon. member with regard to the 

unions concerned. I will instruct my Officials 

to make themselves available to the union OflTiciats, 
at their convenience, and to make available to them 
the scientific information we have on this 
particular subject." 


I trust that the above provides sufficient information 
for a reply to your constituent. 


Yours exruly; 
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Office of the Minister of State Cabinet du Ministre d’Etat 
Multiculturalism Multiculturalisme 


November 3, 1977 


Mrs. Frances Day, 

c/o Brougham Post Office, 
Brougham, Ontario. 

LOH 1A0O 


Dear Mrs. Day: 


Just a short note on behalf of mr. Cafik regarding the 
whole question of blue asbestos. 


I have been in contact with Consumer and Corporate 
Affairs and the Department of National Health and Wel- 
fare regarding this. As you probablv realize, they 
have been working on this for some time, and do now 
have some answers with respect to it. They are 
forwarding these under separate cover to me, and as 
soon as I have them I shall be in further contact with 
you. 


With best good wishes, I am 


Yours sincerely, 


Ron. Huck, 
Special Assistant. 
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Minister of State Ministre d‘Etat 
Multiculturalism Multiculturalisme 


December 7th, 1977. 


Mrs. Frances Day, 

c/o Brougham Post Ortice, 
Brougham, Ontario. 

LOH 1A0 


Dear Mrs. Day: 


Enclosed please find copy of letter which I have 
received from the Office of the Minister of Consumer, 
and Corporate Affairs. 


I trust that the information Supplied in this letter 
will adequately answer your questions; however, if 
you have any further comments to make in this regard, 
Please do not hesitate to contact me again. 


Again, thank you for bringing this matter to my 
attention and with best personal good wishes, I am 


Yours sincerely, 


NAC:DHR 
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Of 


Office of the Cabinet du 


Minister Ministre 

Consumer and Consommation et 

Corporate Affairs Corporations 
NOV 2 4 1977 


Mr. Ron Huck, 

Special Assistant to the 
Minister of State of 
Multiculturisn, 

Suite 1600, 

North Elgin Plaza Building, 

66 Slater Street, 

Ottawa, Ontario. 

K1A OM5 


Dear Mr. Huck: 


Reference is made to your recent discussion with 
Mr. J.W. Black during which you asked for information 
on the current situation with respect to blue asbestos. 


As you know, Health and Welfare Canada and this 
department became interested in blue asbestos when it 
was purported that high concentrations of the mineral 
were to be found in the atmosphere around the Canadian 
Johns-Manville cement-pipe plant in Scarborough. 
Additionally, the plant union expressed concerns 
through Martin O'Connell about the high cancer risk 
(mesothelioma) to workers exposed to blue asbestos in 
the plant. An interdepartmental committee was 
established to look into the problem. 


Blue asbestos, which is imported from Africa, is used 

in the manufacture of cement/asbestos pipe used in water 
and sewer systems. Because of certain physical 
Properties of the mineral, it has been considered 
critical to the production of the larger sizes of pipe. 
Cement/asbestos pipe, I might note, is particularly 
useful in chemically-aggressive soils as found in the 
prairie provinces. 


During the investigation of the health problem by the 
department, it became clear that an immediate ban of 
blue asbestos as Originally contemplated would have 
caused a critical pipe Supply situation. The company 
was, therefore, encouraged to reduce the risk of worker 
€xposure and to minimize the escape of the asbestos to 
Surrounding areas while doing development work on 
Substitute materials. 


$gndblies czald aipla go708 
,obve7ao ,_awas20 7 
QM ALK 


:4ouw . ah zat 


4s er ecevdR2A meer? SeCY oF sban ef eDpawin tan 
ny t ARMS At 1490 wenee VON (> 2tiv on isuo g0ai14 "ab th 
| vie natt¢eusie Sates ei a6 


~ ¢ » ‘ . é ht 
DS ~~ shenk? wentied Sas Asteat (jeonr voy aA 
sath purdieatG ni; Uetasietal ssapod Jaamsteqen 
apes aie scifazsnazets fgit tnd3 Serzoquvy aev 
char od) broods szedqeuets Yoo nh Saeok\. ad oo 209 


hee eaeh ni teela eqi@-thaned sfilvaal-sndot 

ie ow sgXxe Samia oft ,vilenotJibbA 
‘ounex dpid #a? donde Dfenvon'@ aketam dogoxst? 
adea Sefcl ot beaogse st9azow O2 ighok (pisonwn) 


<4 eedtinttioe Legneariisqebvoatal AA ~7anlg en? 

nof4eed adt ofa% tool of botallidntes 

hin l4 202 GA mex? bnssoget sf. op. noresdas ay lt 
Stas fA 8 1 wi eodeacsee\stiiemvo I¢ e1psve woe wt? al 


‘eaerlé aiaszees lo’ ssneged onus eyea Saws yar) 
ay «pr =| i¢ y ties ‘. ef. 4 4 g A ee PILLS ac? 26 Bels169q07¢ 


ache =et0ael acz 40 eei2oubortg odt od Leolsing 
rslivaitsa’; ? .ogrmt S806 I ,oqla aod esdea\ samo) 
y faok 66 aléwe avidverppe~Ylfoolmeds, al, suzees 


.geoaivetg alsistg 


rG2 4 ebicetrco déftor end ic aokttepigeoynt od? palaed . 
ai ei4ibows! aon tals aeafs emoued 22 , 
etvet Aivew betufaresaco yYilankeixo aa sostedas suid 
vnwgeen Gly .bettqudis Ylgape egiq Jaoliiz & Seacne 
tex zr0@ 36 4 oft eptitiex af Ae,asvoune .ereteians ,ecyw 
| sogaedan ait. 30 e¢anee ey agimtain og Sas esteogxe 
o @rae sramgolsiah ealieb elidw unets pabhovorzue 
ae eIektedem sie izedue 


a ea Te a a en | if . Wr) 


geuraa sedele 90>. 


Ihe company responded in a positive manner and introduced 
some very major improvements in the work environment. By 
way of example, blue asbestos is now received packed in 
heavy-walled polyethylene bags which are containerized. 
The bags are unloaded under controlled conditions at the 
plant onto a conveyor System which mechanically unpacks 
the asbestos into a closed System. This used to be hand 
Operated and a probable source of Plant pollution. 
Personal hygiene is now emphasized and workers are 
provided with work clothes at the plant. They now shower 
and change into street dress at the end of a work shift. 
Masks are worn in all areas where dust may be generated 
even though the work is done under wet conditions under 

a fume hood. With resvect to the atmosphere around the 
plant, this is monitored at down-wind stations by 
facilities under provincial Supervision. Thus, much 
change has taken place in the Plant and the exposure 
hazard has been reduced to a relatively low level. 


The company has also pursued matters with respect to 
Substitutes for blue asbestos. This work has shown that 
cassiar asbestos mined in British Columbia can be used 

in lieu of the blue asbestos in Pipe production. 
Unfortunately, the Supply is under the control of another 
company which has committed a large part of the mine 
Output. Energy, Mines and Resources and Industry, Trade 
and Commerce officials have been endeavouring to find 
Supplies of cassiar asbestos to meet Johns-Manville 
requirements but have not been successful to date. 


There appears to be a view at the official level that 

the objective of eliminating the health hazard associated 
with blue asbestos in the plant and its immediate 
environs may have been achieved. . Certainly, the 
Opportunity of exposure of dock workers and others 
involved in the shipment of blue asbestos has been 
reduced. In view of the high utility of the pipe 
produced from blue asbestos and what has been achieved in 
hazard control, it is likely that the Original approach 
of prohibiting the importation of blue asbestos will be 
reexamined by the Minister in the very near future to 
determine if other control procedures might be more 
Suitable in present circumstances. 


I trust that the above provides the information you 
require. . 


Sincerely, 


fini Ka (He 


Murray Hardie, 
Special Assistant. 
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SUBMISSION 
T0 
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HEALTH AND SAFETY 
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THE QueBec AsBestos MINING ASSOCIATION 
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MEMORANDUM PRESENTED BY THE QUEBEC ASBESTOS 
MINING ASSOCIATION TO THE ROYAL COMMISSION 
ON MATTERS OF HEALTH AND SAFETY ARISING 
PROM THEO USE OF ASBESTOS IN ONTARIO. 
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SUMMARY 


Mr. Chairman and 
Members of the Commission, 


The Quebec Asbestos Mining Association is pleased 
to have the opportunity to present its views and comments 
On the asbestos/health question to the Royal Commission on 
Matters of Health and Safety Arising from the Use of Asbestos 
in Ontario. Admittedly, the hazards of asbestos fibre 
exPOsUne wren real, but: also readily controllable and limited. 
The Association shares with the Public Authorities the goal 
of improving environmental Safety and health through 
encouraging proper handling and use of asbestos. 


One of the objectives in our memorandum is to assert 
that generally the Asbestos Industry in the Western world, 
led by the Canadian industry, has faced up to its social and 
ecological responsibilities and that remarkable improvements 
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have taken place in the last decades. The asbestos industry 
in the past, like so many other industrial sectorss” has” been 
confronted with health Problems arising from its activa ties: 
but most of these Problems have been eliminated and the 
remainder are in the Process of being solved. 


In@thettTirst. places’ as regards the issue of health 
effects of asbestos and the Possible risk to the general 
Public, our submission makes reference to the reporteofr the 


Study by Dr. J.C. McDonald ublished recently in 
British Journa dustrial Medicine Sys (ye. 


One of the conclusions. of this scientific research project 
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have been difficult to establish an increase in risk. In an 
other project conducted by the Mount Sina? Group, “aust counts 
taken in urban areas, such as New York, showed that asbestos 
levels in the community air were many times lower (as much 

as 1,000 times) than levels considered to be safe for workers 
who actually handle asbestos. 


Since such measurements within the industry suggest 
that an excess risk is hardly detectable with Occupational 
exposures of 20 fpcc or so, then it would seem all the more 
evident when compared with the low exposures to the public 
from general air pollution. It is generally agreed that 
small amounts of asbestos fibre from natural sources - at 
least 50% of rock exposures in the world contain some type 
of mineral fibrous material - such as weathering of surface 
Outcrops, have existed in the atmosphere for perhaps millions 
of years. Humans, undoubtedly, have evolved into their 
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DResent. Torn in can atmosphere containing some asbestos. 
Indeed, the Association does not believe that the general 
public is threatened by asbestos/health effects, as is often 
claimed. | 


In the Second pila ce , looking back over the years, 
it should be pointed out Chiat "tite OXWSting Er rtici sm of 
asbestos in relation with health truly began with the period 
Preceding year 1960. It is only at that time that the presence 
of excessive asbestos dust over a long period of time started 
to become Screnitiftica iy Vand medically established as a 
health hazard. In the last two decades major improvements 
have been made in the asbestos industry; more recent ly, 


epidemiological Surveys and medical reports have shown Elid tes 
with dust concentrations averaging 2 fibres per cc, the 
Jtn dust cor 


heaktneof workers Sis! welt protected. 


To achieve such results in the Primary asbestos 
ee en wesults in the primary asbesto 


imngustry oTrsOuébec, all equipment had to be enclosed a 
ee ee ee eos al COU pment had torberenolasedmand 
Operated under vacuum and the majorit f lons fully 


mechanized and automated, which required an investment of 


more than $100 million in environmental control during the 
ON ae Ivey ONE val *Gone Go g U 
period 1970-1980 inclusive. 


Today, in the Québec asbestos Primary industry weekly 
personnel-dynamic and semi-annual Surveys and spot sampling 
Strategies are carried out ona regular basis using both 
fibre counts and gravimetric measurements. Union and company 
technicians work in parallel and the results are reported 
to Government, Union president and all employees. 
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A worldwide Survey of the regulations concerning 
asbestos and health shows that most countries have adopted 
the basic NIOSH "Membrane Filter Method" with variations 
in the instrumentation and in the techniques used. At the 
present time a committee of worldwide experts selected by 
the Asbestos International Association is working on the 
final edition of a standard measurement method which could 
be used throughout the world as an official standard. 


The Province of Quebec, as well] as Germany and 
Austria, have based their regulations on a combination of 
membrane filter and gravimetric techniques. The Association 
believes that the regulation used in the Province of Québec, 
combining the two methods, should be given serious 
consideration by the Ontario Royal Commission in its research 
activities in co-operation with various existing organizations 
and agencies. 


Public authorities must review their position vis-d- 
vis asbestos, not in terms of obsolete situations, but in the 


light of current technological progress and Present knowledge, 
which make it possible to produce and use asbestos safely. 


Respectfully submitted, 


—— 


Quebec Asbestos Mining Association 
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MEMORANDUM PRESENTED BY THE QUEBEC ASBESTOS 
MINING ASSOCIATION TO THE ROYAL COMMISSION 
ON MATTERS OF HEALTH AND SAFETY ARISING FROM 
THESUSE OF ASBESTOS IN ONTARIO. 


i eee 


INTRODUCTION 


A. QUEBEC ASBESTOS MINING ASSOCIATION 
a EIS TENE NG ASSUCLTATION 


The Quebec Asbestos Minin Association incorporated 
under the third part of the Company's Act of Quebec, exists 
Since 1948. It consists of asbestos producers of Quebec, 
grouping as of this date the following companies: 


] BELLE ASBESTOSY MINES LIMITED 

- JOHNS-MANVILLE CANADA INC. 

- CAREY-CANADA INC. 

=P LAKEZASBESTOS (OP S0UEBEC LIMITED 


Since its inception, the Association has aimed at 
encouraging a spirit of collaboration among its members, at 
maintaining and enlarging a spirit of cooperation and a constant 
liaison with the other associations, with the labour milieu and 
with the public authorities, for everything relating to health 
and hygiene at work, to the environment and to labour relations. 


The Association also coordinates the asbestos mining 
industry's efforts to help establish and maintain uniform 
Standards regarding the quality of the fibres. 


In the fields of health and hygiene at work, of the 
environment, it Encourages and supports technological research 
Programs, and scientific and economic surveys. 
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TNE ASSOCT ation also Provides financial backing TOF 
the Institute of Occupational and Environmental Health 
Of Montréal which the former established in 1966. 


These are the role and objectives of the Association. 
QAMA's areas of intervention are defined and demarcated with 
respect to the normal exercise of competition among member- 
companies in the domestic and international markets, and to 
the Canadian, American and international laws and regulations 
concerning trusts, cartels and competition. 


The asbestos mines of Quebec pr e approximately 


30% of all chrysotile asbestos of includin 
Russia. As _a group, these mines directly create some 7.000 


jobs in the minin » Concentrating an 1 e 


BOG theiveliving. {Alexander MRN Report - Quebec 19s) a1.) 
or _tneir living. ¢ 


B. THE INSTITUTE OF OCCUPATIONAL AND ENVIRONMENTAL HEALTH 
ee AE ENVIRONMENTAL HEALTH 


In 1966, the Quebec Asbestos Mining Association created 
thesInstitute of Occupational and Environmental Health This 
Institute is directed by a scientific committee which groups 
chosen scientists from Canada, United States and Europe as the 


case may be, who must all have a recognized competence in the 
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field of health and asbestos and who must not be related in 
any way to any industry. (2) 


Since its creation, the Institute has endeavoured 
to promote scientific research "in (phe @h1 alidsot asbestos 
BHtecgs vor ihealith! othe members of the scientific committee 
Study individually each request and then meet to discuss 
collegially and present their recommendations to the 
Executive Committee of the Institute. 


The Association has always acted Gocording kte tthe 
recommendations of the scientific committee. Furthermore, 
the subsidies granted are not given directly to the researcher, 
but to the Institute or University with which he is connected. 
Whatever the findings obtained from these Research istudies:, 
the results are published. The Association has never 
attempted to prevent the publication of results which were 
not to its advantage. | 


The work so created and encouraged by the Association 
and its Institute constitutes the most important worldwide 
contribution to the progress of science in the fiel deor the 
biological effectsof asbestos. 


The Institute has received more than six million 
dollars from the Quebec Asbestos Mining Association since 
1966 to cover more than 40 research projects. (2) 


These projects include first, compared epidemiological 
Studies in chrysotile mines of Canada, chrysotile mines of 
Italy and anthophylite mines of Finland. A second group 
of subsidies includes epidemiological studies in the asbestos- 


cement industries and in Shipbuilding yards. A third group 
includes epidemiological studies on mesothelioma among the 
Population in general. A fourth group includes Studies on 
the physico-chemical] State and transformation of asbestos 
fibres during the various technological stages from the 
mining until the final utilisation of the Droduct, in relation 
with the study of the health of workers exposed to the 
fibres during these various stages. A fifth group includes 
Studies on fibre dynamics "in Vivo" and of mechanisms 

of the biological effects of asbestos. Further groups 
include studies of SHECITICILY Of Pulmonary rales as early 
Sign of asbestosis, asbestos in water, sputum cytology and 
development of techniques for measurement of chrysotile 
PeDTes. (2) 


The I.0.E.H. has also received the necessary funds 
and authority to take measures in Order to find and co- 
Ordinate on a worldwide basis all the data and information 
related to the problem of asbestos and health. For that 
Purpose the Institute had to establish new contacts and maintain 
existing contacts with various Organizations and agencies 
who already had begun this type of research or who were 
Susceptible of actively contributing to such research. 


The Institute owns one of the most complete libraries 
in the world dealing with asbestos related diseases. This 
library has always been open to the public wanting information 
Or consultating in connection with asbestos-related health 


problems. 
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oe ENVIRONMENTAL CONTROL COMMITTEE 
EN a 


Other than medical research, the Quebec Asbestos 
Mining Association contributes to the fight against dust. 
For many years a committee for the control of the environment 
with engineers and technicians specialized in this field 
representing each member company, has been working to improve 
environmental conditions. (See Appendix 1) 


Even if all the companies compete on the market, 
they have agreed to share any information or data related to 
environmental control, through the help of a Sub-committee on 
technical design, and a Sub-committee on dust measurement grouping 
representatives from each company. Each mine experimenting a 
new system or a new method of dust collecting has to share 
une results Of such experiments with the others. It agrees 
to open its doors to other companies and to supply sketches 
and specifications. This Prevents duplication of effort, 
helps saving resources and allows for a wider spectrum of 
research. “Ii -tact.\the- two Sub-committees were responsible 
for the selection of the continuous monitoring (APM) and 
gravimetric measurement (RDM 101-4) and Tyndallometer 
instruments presently used in the industry for internal control 
of dust levels. 


The Environmental Control Committee financially 
encourages practical research in the Fight against dust. 
For example, it initiated university research on the 
effectiveness of respiratory masks and on the vegetation of 


dumps. 


Finally, the Association actively contributes to 
exchanging information among the various technical committees, 
national and international, who share the Same objectives. 
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T. ASBESTOS-RELATED DISEASES 
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The scientific Meg calls ba dyes totally in agreement 


with the fact that there are three mai ] ed 
pee tile exposure "to asbestos fibre, First, there i< 4 


diffused interstitial fibrosis of the pulmonary parenchyma 


called asbestosis. SeCONd. there 15 bronchogenic cancer. 
Ctr 


Third, there is the mesothelioma of the pleura and of the 
iz — 
peritoneum. 


At the outset, two points must be clarified. 


First, asbestos j - Second, bronchogenic 

s ae a te a a a 

cancer and mesothelioma could be asbestos related diseases, 

anid 6. = Ee OTe a Se 
CSU Ss do that—all_ bronchogenic canceys 


and all mesotheliomas are related to asbestos fibres ex osure. 
cr ee i ee Ub O SAS DEST OS “i bpesvexpos 


Many authors have Lyied to establish 4a relation between 


exposure to asbestos and other Cancers. Such aS cancers of 


Fhe lavuny bad 
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Let us quote, what Dr. Raymond Parkes of the 
Pneumoconiosis Medical Panel, Department of Health and 
social Security, London, ENngienid=wrete vane bo pt andes ta 14 
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"Unfortunately, the sensationalism with which the 
media deal with the question, has exaagerated the 
dangers of exposure to asbestos materials and the 
Prognostics of the disease therefore creating anxiety 
not only among the patients who know they have 
asbestosis but also among asbestos workers (actual 
and retired), and amona the public in general." 


(3 ) 


eee GHRYSOTILE 


Asbestos-related diseases appear more or less 
rapidly according to the presence of other factors. 


ACecat l_established that asbestosis and 


lung can lrectly related to the length and dearee of 
exposure to asbestos. This was shown more Particular by 

by the studies made by the McGill group, under the direction 

Dr. .C. MeDonald (4 to 11), conducted among chrysotile miners 
gud ine studies of Dr. H. Wert (12, 13), conducted among asbestos- 
cement workers. 


It is also known that the Cy Pe Of vasbpes tos fibre 


is very im pecially in cases of cancer. 


Gilson, Vigliani, Wagner and McDonald, each seperately 
have shown the virtual absence of mesothelioma among populations 


paposed to chrysotile. (4) 
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Until now no case of mesothelioma was found to 
involve anthophyllite from Finland. The theory most capable 
of explaining the different actions of the fibres, especially 
in relation with asbestosis, is that which considers the 
morphology and the physical Parameters of the fibres. 


Because chrysotile is a curved and a_flexible 


Piore.- i t-would j y natural 


defense mechanism of the respi Gear (414) 
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Finally, cigarette is an important factor, almost 
a7eapital“oneLinith sOTihesstudies<cof 
22 SS Sa 


DSersSerreoft among insulation workers show that asbestos 
workers who do no 1Sskrof 
lung cancer than th i i VW 


3. PHYSICAL PARAMETERS OF ASBESTOS AND ETIOLOGY OF 
ASBESTOS-RELATED DISEASES 
eee ee Pe ee ae PO ERED 


Many research Studies have shown the critical importance 
of asbestos fibr ameters (length-diameter ratio) in 


the etiolo OF asbestos-r j ses. 


tambo dis ine 97.2.. at) phe Lyon Conference, declared 
that studies made in recent years had shown that physical factors 
are very seriously involved in the etiology of luna diseases 
associated with exposure to asbestos dust. The physical 
characteristics of fibres which are the DaSas t0%r the 
explanation of biological observations, are the diameter of 
the Tibre.s 4s enath: and morphology, the most important 
Parameter being the diameter of the fibre. (Sa) 


Gross, in 1974, stated that it is the fibre longer 
than five microns which is dangerous. (16s) 
ee ee Wal LO ss. Cangerous.. 


W rosin 1970, mentaioned tha FC Procid olaite 
asbestos, shorter than five microns were proven to be _ non- 
22 meee than Tive microns were proven to be. 


miuprogenic,. (17 ) 


Hilscher and others, in 1968, had concluded SA a. eae 
but not only with short fibres of Crocidolite. but elso with 
Short fibres of chrysotile. (18) 


s 7 - 
at fant 
“Bs ane ff hat 7. 
ping PORE TS2 64! 


ee." Cent isott te. of 


| bhava! dab. .eoners¥nG> noxl sat za, Steh at {ti SiaerT 
evatoe) ieafevta tad? meade bat Pigey teoaeT nN? sham tetouzs Gee 
zereesty ney! Yo ¥polotts aAf, nt Savievnl, Qfzgolise) Year 
epigauda eaT .tevb votesdgh.0} evetaqes Alte bets ion2mm 
sdf vot freed -adt ese-fatew.tavdl? 10, 29t22eroas 
¥q ssfensib off a ,anottéyrezds Téalpalotd to noli enka 
feet toa! Saom add \Npotertoron baa Azone! 2e3* .e1de7 
(@f) avd)? sdf to Nasamets ef) onted setame 
apaot gretheAd zt yt gone bos atz..¢ t5er At, 220n20 
—— "664 ee a eee 
tary al agoyeparh eh daliw onevsts 4vi) oe 
23! gpboons Yn gerd ID sede Gengtioem .OvSl at .sngedal 


~10n Up $:'soveoR eau 26>s3tm. svi}. ned? yedt0d2 .eoteem 
| (1) nsec) 


.vfset mts sebolsene ben L8s8l al 29enso buns setsel er 
‘sty welts 700  sittebtsos > tae sandt} tsondzs aastw ying 308 @ 
(St)  ettioryids to 2zasdt? Oa 


ale ee 


Davis and Gross, at the Lyon Conference, stated 
that quantities as Didh ase? 4 milliqrams of short cCnnyso tite 
fibres injected through the trachea demonstrated that not 
Only was this important quantity of asbestos well tolerated 
by the animal but also that the tissulary response was only 
a macrophagic reaction with no significant Proliferation of 
seroma, that is to Say, with no formation of TEDL OS1S. They 
had compared these results with experiments made with intra- 
tracheal injections of long fibres of asbestos but in quantities 
no higher than two milliqrams which had Produced an important 
tissulary fibrosis. 19s) 


At the Rouen Conference, in October 1975, Professor 
Beck of Germany said that there seemed to be a cause-effect 
relation between the Fibrogenic and carcinogenic actions of 
inorganic dusts and their physical Parameters, that is to Say 
their length and diameter, whatever their chemical composition. 
He added that such carcinogenic or fibrogenic action was 
limited by a minimum Tength and a maximum diameter. (20 ) 


Pott and Dolgner, at the Same R Conference, 
reported that various fibrous and granulary dusts were injected 
intro-peritoneally tognatsienAl betypes not asbestos and extremely 
thin asghass«fibres used for the experiment produced tumors. 

The results showed that the carcinogenic action of asbestos jis 


Surely related to its fibrous configuration; they added that 


the dose- i j 1 dusts depends on the 


number, diameter and length of fibres and On the PLOds oT 
time they remain i body... M2 1) 


Professor Robock also indicated that the importance 
Or the physical characteristics of the fibres which can be 
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inhaled all the way to the alveolar region is well defined 
for the cytopathogenic, fibrogenic and carcinogenic action. 
The aerodynamic Quality of the fibres, which depends on 
their diameter, is of Crucial importance in the alveolar 
deposition. (22) 


Data gathered in recent Studies, however, point 
also to the importance of Surface chemical Fateacteris tics. 


Rima hiy Statistics show that the presence of Cigarette 


Smoking is necessary to explain the high occurrence of lung 
cancer among persons exposed to asbestos. 
4. RESEARCH IN QUEBEC 

ee Ne Qe 


Results of the most comprehensive Scientific study on 


the effects of asbestos dust ex osure 
ee ES GUST OXPOSULre 


The dose-response relationship 1s clearly demonstrated 


in the most recent comprehensive scientific Study on the effects 


of asbestos dust. 
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The results of a four - idemiological Study 
On a group of asbestos workers show amon other “things that 
the risk of lung cancer among asbestos workers who are 
continuously exposed in the workplace to 1 mpcf is equivalent 
to :t in smoking ] nan one cigarette a day. 


(1 _mpcf is equivalent to 1 ¢ l ml). 


This important scientific research project was 
Carried out under the direction of Prohes Sor “FSC 2 McD ortalld:, 
Director of the Trade Union Congress Centenary Institute of 
Occupational Health at the London School of Hygiene and 
Tropical Medicine, assisted by "his Wife. Alison McDonald, 
Professor of Epidemiology at St. Mary's Hospital Medical School, 
by Douglas Liddell, Professor of Medical Statistics at McGill 
University, by Graham Gibbs, Director of the Institute of 
Occupational Health and Safety of McGill University, and by 
Gail Eyssen who is currently working in cancer epidemiology 
at the University of Toronto. 


The research was part of a Program established in 
1966 at McGill University, at the invitation of the Canadian 
Government and with Encouragement from the Government of 
Québec, to study the health effects of work in the asbestos 
industry. 


The entire asbestos industry of Québec contributed 
to the study, from company management and unions to workers 
and their families. In addition to government backing, 
McGill University and the London School of Hygiene and Tropical 
Medicine, the joint Organizers of the project, received 
financial support from the Institute of Occupational and 
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Environmental Health of Montréal. 


The results of the first three years' work, which 
included the reading of 16,000 chest radiographs, comprehensive 
tests on a sample of workers and studies of mo-n-La-l-1-tyltomthe 
end of 1969, were summarized by Dr. J.C. McDonald and his 
colleagues in 1974. 


The fina - i in_the iti ] 
of Industrial Medicine - goes into greater depth on the issue 
of asbestos dust exposure than any other epidemiological 
Survey yet carried out. Moreover Professor J.C. McDonald 
considers that he has made the optimum possible use of the 
data currently available on the subject: > Tt? must* als ol be 
Stressed that the international Scientit ic community has 
acknowledged the value of this Study, conferring upon it a 
degree of credibility that makes it a key work and reference 
document. 


The survey's primary aim was to define as accurately 
as possible the quantitative relationshi between exposure 


to chrysotile asbestos fibre and the incidence of lung cancer. 
See ee ee Be age ce 


Since lung cancer is also associated with smoking, a 
second ojective was to att Separate the hazard 
and to determine the importance of i se 


of mortality. 


Additional aims of the Survey were to measure the 
€xposure-response relations for other diseases including cancers 
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of the gastrointestinal tract and larynx, and for pneumoconiosis 
esd; other. respiratory diseases. 


Al le group were chosen according 
to_the following—criteria:—pbeing born between 189] and 1920 
aod having heen employed for at least one month in the asbastgs 
industry. These criteria ensured the widest possible range of 
levels of exposure and of duration of employment. Considerable 
effort was deployed to trace every person in the sample. For 
those who had died, once copies of the death certificates 
had been obtained, the causes of mortality were coded according 
to the International Classification of Diseases. 


After checks and more stringent application of the 
origenia: for admission to the group, the Study sample was 
reduced from the original 11,788 to 11.379 (10,939 men and 440 
women). 


A great deal of work went into determining the level 
of dust exposure for each subject, according to norms set 
by. Drs Gibbs and Lachance.. This was Darr ieu larly dat fiacu kt 
for the years prior to 1949 when there had been few measurements. 
Drs Gibbs and Lachance obtained their assessment of dust 
levels, prior to 1949 by means of interviews with long-service 


employees and comparisons with more recent conditions. 


Thus for each person the survey established the 
period of exposure per employment and the total of annual dust 
exposures (accumulated exposure); for almost all subjects 
it also determined smoking histories, and distinguished the 
following categories: non-smoker, moderate smoker or heavy 
smoker, the latter indicating a consumption of 26 to 50 cigarettes 
per day. The information was obtained by means of a questionnaire 
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answered by the subjects themselves or by their friends or 
relatives. 


foreach category of smoker the risk of lung cancer 
poor Sass Wie hithe  Vevel of exposiire. thus strengthening, the 
argument that for lung cancer the dose response relation is 
linear (see table). The _effect of smoking is Dart ieularnly 


harmfu j ers whose standardized mortality ratio 


(* ) is 4 times higher th - ue t 


exposure level (see table). 


In recent years, after a number of shorter research 
projects, less comprehensive that the present one, tne: industry 
had already seen fit to make workers aware of the dangers 
involved in smoking associated with exposure to asbestos. Not 
only do the published results JUS Timy such action. they may 
atisO give rise to restrictive legislation on smoking in the 


workplace. 


The fact that the dose-response relation for dust 
exposure.and_lung.cancer is linear is of major importance 
for the determining of acceptable risk. 


There are obviously a great many factors which can 
influence a study of this kind: the risk of error exists, 
and every criticism must be closely examined. But the fact 
cemainsmphat this study Wstas solad sand valid eas: the figures 
On Whi cha te is..based. 


* SMR: Standardized Mortality Ratio, i.e. the ratio between the actual 
mortality rate of the study sample and the expected mortality 
rate, the latter being based on the actual: mortality rate of the 
population as a whole. 
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O 200 400 600 800 1000 20 %00 
Dust exposure (mpct-y) accumulated to age 45 


This graph showing the relation between the standardized 
mortality ratio due to lung cancer and accumulated dust exposure to 
age 45 has been weighted using a graphical computation technique. 
The horizontal line represents accumulated dust exposure to age 45 
in millions of fibres per cubic foot/year; the vertical line represents 
the standardized mortality ratio due to lung cancer. 


Deaths from lung cancer in relation to dust exposure and smoking habit 


Smoking Accumulated dust exposure to age 45 in millions of fibres 
habit per cubic foot/year. 
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Some doubts have been expressed as to the value 
of the reaction established we SAE ee a and smoking. 


medata in. this surve tathart 
poe Cs eaxposuvcunn iteelt increases thet cence ena aoe, 
flor non-smokers. But they do j he results of several 


other research projects which conclude that smoking increases, 


nd even multiplies, the risk of Jun Cancer, 


D) Quantification 


ACCOrding=toO.Drs.decC.. .MeDonadds-s PepOrtL. on j un 


by asbestos workers before the implementation of dust controls 


inthe mines and mills, i.e, in conditions which no longer exist, 
was equivalent to that involved in smoking heavily "whereas, 
oe ee ee ihe on | eee ihanonercingreite audcay "aa 


The establishing of the relation between risk in 
the workplace, considered to be "imposed", and the risk of 
smoking, considered to the a "free choice", should shed new 
light on the issue of acceptable risk which the industry may 
ask a man to accept in view of the benefits which LE orovi des. 


This study was conducted without a break for fourteen 
years and aimed to determine the quantitative relations 
between mortality and workplace exposure in the Québec chrysotile 
asbestos industry. The analytical methods used were varied 
and precise; the results obtained remained constant. It may 
be assumed that the purpose of the Study was achieved. 
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By using these environment quality measurements, 
the mortality risk associated with work at different dust 
levels can now be assessed with some con; maence.» |) The precision 
of this risk assessment should now make it possible to 
determine an acceptable dust level and to take the appropriate 
social and political decisions. 


E) Findings 


One of the findings of the study shows that 
there is an evident dose-response relationship in the cases 
asbestosis and lung cancer, less evident in the cases of 
the cancer of colon and rectum, respiratory tuberculosis and 
other respiratory diseases. 


Here the authors emphasize the importance of having 
examined subjects exposed to a wide range of dust concentrations 
in order to determine the increase in risk with the increase in 
exposure. In fact, even using a sample of workers who were 
exposed continuously over a period of 20 years to 20 f/cc, it Boe 
would have been difficult to establish an increase in risk. if 

en See that there are Sthey far eavs “Paan duet 


Thus if would seem that. if it jssalmost impossible 
POraisceri an increases inswisk at an exposure ratelof 20t/co. 
a level which has not been found for many years, it is all the 
moreso dt 2 f/Ce,.-1,¢. vatathespresent standard for duet levels 


in the asbestos industry. 
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5. HEALTH CONDITIONS IN MINES AND FACTORIES 
ee ee ee LOAN eA Ln 


The environment in mines is CoOtally dttrerent 
from that of other places where asbestos workers operate 
Such as manufacturing plants, insultation WORKS etc 


In the environment of asbestos CONtaInIng products 
manufacturing and of insulation work, there are many co-factors 
which cannot be found in a crysotile asbestos processing 
plant. Let us include here part of the conclusions Ona 
report OT Drs. J.C. and A. Mctionala: 


"At the IARC Conference on the Biological Effects of 
Asbestos held in Lyon in 1972 our findings in the 
Quebec mines and mills were reviewed with those from 
other areas of chrysotile production in the USSR, 
Italy, Cyprus, South Africa and Rhodesia (9, 10). 
Though somewhat scanty, such data as was available was 
reasonably consistant with our own. At least for 
asbestosis and lung cancer, it seems clear that there 
is a direct relationship with length and level of 
exposure. Despite the poor correlations mentioned, 
which suggest that there are other factors than dust 
to be taken into account, we conclude that the risk 
of clinical manifestation of these two diseases can 
be reduced to an acceptable level." 


For example, in the atmosphere of an asbestos-cement 
pipes factory, co-factors like particles of silicium coming 
from the cement and a fraction of crocidolite asbestos 
(amphibole) can be found. 
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The insulation worker Operates in various environments, 
but in all of these you find a considerable amount of 
co-factors such as silicium, various gaz emanations and 
other substances, often carcinogenic, which explains the 
epidemiological studies which have shown that the type of 
exposure to which the insulation worker is Subject makes 
him fifteen times more Susceptible to health problems than 
the worker of a chrysotile asbestos plant. 


For information only, hereafter is a Summary of 
Products with which an insulation or a factory worker come 
into contact: 


- Gypsum dust 

- Fiberglass 

- Toluene 

- Kaolin 

- Tale dust 

- Cement dust 

= Sa licdum 

- Toxic fumes 

- Tar 

- Sulphurous oxide 
- Bentonite, etc. 


Unfortunately, very few studies are actually being 
made on the co-factors. However, it was possible to show 
experimentally that chrysotile asbestos injected in the trachea 
of the animal did not produce any tumor whereas when benzopyrene 
was added to chrysotile asbestos, numerous tumors and much 
larger tumors appeared, than with only benzopyrene which is 
by itself a carcinogenic factor. Also as mentioned before, 
Dr. Selikoff's studies have shown that cigarette is a very 


important co-factor. (23) 
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All the substances hereabove mentioned, used in 
association with chrysotile, Probably act as co-carcinogens 
and probably explain the numerous cancer cases among factory, 
insulation and other workers. 


Pee PoBESTOS IN PUBLIC BUILDINGS 


Reducing the mortality and WOrDIdTty Of cancer has 
become an important regulatory problem. To date, approximately 
26 chemicals have been shown to be carcinogenic in man. Many 
other chemicals have shown mutagenic and carcinogenic potential 
in animals and are considered to be possible human carcinogens. 
Most of these chemicals either cannot be entirely removed from 

; (24) 
the environment or can be removed only at enormous expense : 


Quantitative risk assessment is defined as the estimation 
of levels of exposure to a toxic substance which lead to 
specificed increases in lifetime incidence rates or in probable 


, 24 
occurrence of a given undesirable consequence’ 


Asbestos fibre did not fail to be in this Group “Of toxic 
substances for which quantitative risk assessment is proposed, 
first in the industry and now, with increasing scientific 
NYSTEri a “Crisis, in the general public. Every recently built 
school, office, governmental building, etc. seems to prompt 
a new illuminated specialist who, after learning that the 
building has been isolated with asbestos containing material, 
decides to claim publicly in: the newspaper or other news media 


that the general population, children, pregnant women, etc. are 
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at high risk when entering such building. Except in rare 

cases, the monitoring reveals exposure levels at less than 
0.04f/cc or a BDL exposure i.e. below detectable level exposure. 
Heventheless, there isalways someones, TOM political reasons. 

Or personal interest, who requires the removing of asbestos 
insulation or containing material. May we quote here the 


summary of a study report prepared by James T. Shier ipa: 


"Cancer risk from asbestos materials installed in 
"general occupancy" buildings is so small that it 
by an industrial hygienist concluded. 


Prepared by James T. Schirripa, president of 
Industrial Hygienics, Huntington, N.Y., the Study 
concluded that the "seriousness and magnitude of 

the cancer risk of asbestos in building materials 

and insulation has been overstated and, in fact, js 
minimal in most cases". It also found that removing 
the asbestos materials ."can actually increase the 
very hazard it sets out to diminish". 


Schirripa's report, presented at the 1980 American 
Industrial Hygiene Conference held in Houston, Texas, 
May 22, was based on a five-year study of 100 general 
occupancy buildings, including schools, churches, 
offices, ships in port, libraries, and industrial 
plants. In each of the environments, the source of 
asbestos fibers was insulating material sprayed on 
for fire proofing or used on piping. 
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"In essence", Shirripa explained, "we took air samples 
in environments with asbestos installations to measure 
the concentration of fibers; and then calculated the 
amount of time it would take to develop a tumor after 
exposure to the determined concentration". The "time- 
to-tumor" equations, Schirripa said, have been used by 
federal agencies in their standardization activities. 
The Consumer Product Safety Commission, he noted, used 
this method in banning asbestos wall patching materials. 


The results of the study indicated that the general level 


of asbestos in the air of those buildings was 0.10 of 

a fiber per cubic centimeter or lower, presenting in 
Schirripa's view a "very, very small, if not negligible" 
risk of cancer. In building Showing the highest asbestos 
level, the rate of potential cancers due to continuous 
exposure would be 112 cases per million in the population 
over 40 years, or 2,/07 cases in 74 years. In practical 


terms, the repor j ] mor exceeds the 


li rsons exposed. 


But, according to the study, the risk of cancer from 
asbestos fibers may increase Signicantly in the process 


of removing the asbestos materials. Schirripa found that 
Se ee ee su eee a ToUnd tn 
the "risk of doi j ion) 


increases the rate of potential cancer cases from 112 cases 
per milli j over 40 years, to 2,245 cas 
per million in 40 years, or 12,349 cases in 75 years". 
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But no matter how minimal, the risk of cancer posed 

by asbestos fibers should, and given today's 
technology, can be eliminated by the use of substitutes 
ee OE ME SUDO ET LULE 


the report concluded. Since 1970, it said, many new 
Substitutes for asbestos in insulation have been found 
and these substitutes should be used to Prevent any 


potential hazard." 25) 
Regarding asbestos, there is no zero-leve] or zero 


eAposure of earth Asbestos tsa naturat product occurring 
in small quantit farth crust, the latter composed of 


the same chemical elements; only the crystallization process 


“has been different for asbestos f1Dres. — || atrewhich “the 


human body inhales al ] contains eat Teast "0600 ttiecere. 


inhales abo j S (é . An asbestos worker inhales 
Prom 14 fi r_ working day. An out-of-breath jogger, 


downtown Toronto, may inhale as many as 1.3 million fibres 
while exercising. 


Consequently, our lungs are exposed stom Plions of 
asbestos fibres during life, no matter if we are exposed to 
natural orvarti ficial asbestos=sources : 


A special Commission created to analyse asbestos 
exposure in Massachusetts public schools developed its own 
guidelines, since there are no public exposure standards for 
asbestos. Based on air sampling data collected at nine Schools 
containing no asbestos, the Commission appointed Ad Hoc Committee 
established that interpretation of air levels at or below 0.04 
fibres per cc was not possible due to normal background noise. 
Airborne fibre concentrations in excess of this value were 
considered of significance ©). rence, da 0.04 fT/cc*exposure 
is a background dose. 
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In his presentation made at the second public meeting 
Gr tie Roya onmissaons erodes Chat facia clearly Stated 
that all the samples taken in the Ontario public schools were 
perow 0.04 7¢c. 


Mer ques tion ies GUIs there any etsketot tmpedirment to 
the health of children in general at such level?" 


When one speaks about health risk, one thinks 
immediately in terms of disease. But it depends if we have a 
Sinreal concept or an epidemiological concept of a disease. 
_This is extremely important, because the Majority Of Study 
reports quoted in the news media regarding diseases related 
to chemical, physical or mineral Products are written with an 
epidemiological concept, while the reader and very often the 
journalist have a clinical concept of the disease. We would 
like to quote here Professor Margaret Becklake of McGill] 
University who wrote in Le Médecin du Québec, November 1980: 


"En général, le concept clinique d'une maladie Suppose 
que le processus est assez avancé pour constater des 
perturbations de la morphologie ou de la fonction avec 
des manifestations percues par le malade (symptémes) 
ainsi que par le médecin (des signes cliniques ou 
des anomalies dans les tests de laboratoire); de plus, 
ces perturbations sont souvent accompagnées d'une 
incapacité. L'objectif du diagnostic est de 
développer un plan d'action pour 1'individu. 


SOF e 


Par contre, en ce qui concerne le concept €épidemiologique, 
on peut utiliser des indices de "malajustement ou de 
défaillance des mécanismes d' adaptation" (Soit des 
anomalies minimes et précoces sans aucune manifestation 
clinique) comme mesures de réponse et comme indices des 
effets potentiellement nocifs. L'objectif de l' approche 
E€pidémiologique est d'évaluer 1'état de santé non pas 

d'un individu, mais de la population dont cet individu 


Latte partie. (27) 


One mustered zerethat very often in epidemiological 
Study, particularly with asbestos epidemiological studtes., 
authors refer to abnormalities without clinical manifestations 
- and we have already shown before that even at a level of 
2Of/cc it would have been difficult to establish an increase 
Pi risk. ~"s0. What "1s the risk at oTfece What ae ‘the mis K 
er tecee. ENita thse tie risk ae Oe yec eSmipripa ts Study)? 
Wat “Ts tie "risk at 0.048 foe? "Clearly, theres) notrieid tat 
such level. 
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Caution should be exercised by the members of the Royal 
Commission on Asbestos against the tendancy of certain persons 
in the general public, in the media and even in certain 
scientific circles to accept as truth statements that are 
SiuIctly bypotheses - 
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One Ofethne pittalis of the argumentation against asbestos 
is the technique of extrapolation used to pretend that the zero- 
increase of risk would correspond to a zero level of exposure. 
This e 1 ique is purely mathematical and does 
not correspond, to the biological reality, Extra o laren 
results are used as proven CCU Wiilhe dite second ra 
mathematical hypothesis. Mathematics are abstract constructions 
while biology is a concrete science. One Simply discounts 
the human biology reality by treating illnesses instead of 
treating people and does not discuss the normal defence of 
human cells. This purely mathematical hypothesis seems more 
likely to be against the basic biological reality one experiences 
every day. The presentation of Dr. David Muir at the second 
public meeting of the Royal Commission on December 12, 1980, 
confirmed the fact that extrapolation is a pure mathematical 
hypothesis and should be used as such. Dr. John Van Ryzin, 
Ph.D... tron -Cotumbi-a University, School of Public Health in 
New York, declared at the 1979 Annual Meeting of the American 
Academy of Occupational Medicine speaking about quantitative 
risk assessment, as follows: . 


a 


The three examples given previously illustrate the 
variety of answers one can obtain from low-dose 
extrapolations by various models. The answers are 
highly model-dependent and there are questions 
regarding their validity. Some argue that low-dose 


a OOy! 


linearity is to be expected for all carcinogens 
because of dose-wise additivity of a postulated 
background "effective" dose and the administered 
dose. Their argument rests heavily on the dose-wise 
additivity assumption and a formal mathematical 
argument using a Taylor series expansion around a 
linear term with the assumption that the dose- 
response curve has a strictly positive Slope at the 
postulated background effective dose level. 


nfortunately the assumptions of dose-wise additivity, 


an effective background dose and the point that the 


dose-response curve has a Strictly positive slope 


“i > carcinogeni - e 


Curves are far from being biologically verified facts. 


I repair mechanisms are at work, the Slope of the 


dose-response curve may be zero to some point d* above 


the postulated background dose. If dose-wise additivity 
ee ee 
with _the background dose does not hold throughout the 


dose-range, low-dose linearity may not result." (24) 


We strongly recommend to the members of the Commission 
to carefully peruse this report by John Van-Ryzin. 


There is a level for noise where the ear suffers no 
damage. There is a level for toxic Substances where there is 
no toxic effect on the human Deanges Wyn ldtiie biteat swine 
Can be good, too much is bad for the human Liver, and.s.o son. 
But for some people, when they speak of a "carcinogenic 
Substance", they hypothetically assume that the human biological 
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B) The definition of a Potential occupational carcinogen 


This is an other assumption that should be Strongly 


attacked. OSHA based its definition of a carcinogenic substance 
on two hypotheses that are highly questionable. The first 


One is the use of animal tests for | j Substances dangerous 
to men. While animal data have been shown to Overestimate 

human risk from carcinogens, the agency continues to rely 

solely on animal data(28). The OSHA cancer policy establishes 
two categories of potential occupational carcinogens depending on 


human epidemiological studies and/or experimental carcinogenesis 
bioassays in mammals, with positive results in short-term 

tests to be used as concordant or "suggestive" evidence. Here, 
Once again, OSHA is discounting the human DILOMOdTcalarea lity, 
It has been known for a Tong time that there are specific 
diseases for different species of mammals. But when referring 
to cancer, it allows itself to transfer the result of a single 
mammalian species to an other species, making no difference 
Whether the introduction of the so-called carcinogenic 
substance in the mammalian animal was non-natural or extremely 
high dosages were used. 


jh other oh thesis in this definition is the 


use of the “Res_ipsa loquitur" theory. One pretends that 
It tay subs ce is carcinogeni Tet his subs tance 


is'carcinogenic.! = Tha sig a 158 (One® forgets 
ehntolatistipet anne! i's! not leaheinteaiic WvEGtse lle, buteadveve! i 

r j iological cell and, as already mentioned, 

disco 1_ defence of the human cell for instance DNA repair 

mechanisms 24) . It is certainly as good an hypothesis, and closer to the 
biological reality, to pretend that a substance could be carcinogenic in regard to 
the human cell at a certain level, but is no more a carcinogen 

at a lower one. 
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8. THE ACCEPTABLE RISK 


The opponents to asbestos do not a ry 
of the acceptable risk and pretend to the possibility of a 


Zero. risk 5 : 

No scientific or technological activity can be completely free 
from risk. If we want to be able to use electricity.» take 

drugs when we are i111, and travel by car or plane, then people 
are going to die and be injured as a result. Though risks 

cannot be totally eradicated, they can be measured, investigated, 
evaluated, controlled, and reduced (29). When a government decides to 
accept a speed limit of 90 km per hour on the road, at the 
Same time it accepts that there will be a certain amount of 
deaths and a certain amount of injuries that can be easily 
Salicuvated "Tf", government announces the construction of a 
tunnel somewhere, it may indicate, beforehand, the expected 

cost of this tunnel and the expected deaths that will occur 
during the construction. When the government announced a major 
venture, it can inform the Population as to the expected cost 

of the project and the number of years it will take to build he 
but it could as well inform the population as to the "expected 
deaths" that may occur until the completion of the project. 


The acceptable risk_is directly retatedto—theeest 


b j is of a problem. The cost-benefit analysis is 

as good an instrument as the epidemiology science can be. Quite 
often, some people do not understand the objective of a 
cost-benefit analysis. They think that it is a cruel way of 
evaluating a situation. They pretend that one is evaluating 

the price of life in terms of money. On the contrary, the 
Purpose of such research is to evaluate the benefit for the 
whole society, including the asbestos workers, compared to 
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the cost one has to pay for those benefits. If the final 
evaluation in terms of life is diseases or deaths for the 
asbestos workers, then the risk is one that is not acceptable. 


But it is proven that even with 20 figres/cc. 
1t would have been difficult to establish an increasing risk: 


poo Wid is the risk at 2 fibres/cc? “ft js clear that! a level 


fencer ores i ate to prevent any detectable 
increase in incidence of asbestos-related disease for the 


workers and so much more for the general population. 


Political decisions should be Supported by sound 
epidemiological research, true cost-benefit analysis and 
real assessment of acceptable risk. Theories based on unproven 
hypothesis cannot be the fundamentals of a politcal decis Lon. 


: i : 
7 Lae ae. * ; 


My merase hee xa oftens ‘sno ye09 aa 
“ae : Ae ted nh norssul sve, 
let 20nd om Vue ix /arettow wp 


ran ie OS tate 


ray vet A. TRY 
ries 239888 que ‘Sha YEI@. OF. aupab abanl | | 
| eh eee ORS i | ant. nt. ezsstae 
—istunen So vonee- oa aten fs 9h 


‘ivoe We-betaegqus od biwode zrotetoen: rantgt fod 
cis ehextene t2eced.see0 ou? dovssee Teotgolatmenns 
svoryou mo Sh248 eetaondT deta efdsloense Yo. Inemzesess ieee 
, (ngtreloa 2 Yo rtatesm~abeut, sit) od tonnes eteanaonee 


Se a 


MODERN OPERATING TECHNOLOGY AND MEASUREMENT 
OF ASBESTOS DUST LEVEL IN QUEBEC ASBESTOS 
ee ee EN NV EU N98 Boil OS) 
MINES 


The Quebec Asbestos Mining Association is pleased 
to cooperate with the Royal Commission in its study on 
Matters. of health, and Safety arising from the use of asbestos 
invita o. Our Association realizes that the conclusions 
OTe this study will help to reestablish the highly exagerated 
poor reputation of the valuable asbestos mineral as produced 
and processed in 1980 versus the conditions which existed 
Prior to the 1960 period when the health hazards related to 
excessive asbestos dust over long periods were not 
scientifically known, when adequate dust control equipment 
Was not available in the market and when dust measurement 
equipment was not adequate. 


Our Association hopes that your Commission will 
follow and possibly update the formulation of the recommendations 
of the Beaudry Commission report published in 1976 concerning: 
a) modern exposure of asbestos workers; b) modern health 
conditions of these workers; c) adequate dust measurement 
equipment; d) influence and control of additives used in 


asbestos manufacturing plants. 


As a preliminary approach to their broad investigation, 
it would be advisable, in our Opinion, that the members of 
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the Ontario Royal Commission Pay a visit to the modern Quebec 
Primary asbestos plants where the most up-to-date equipement and 
Production techniques have been developed and put into operation; 
this visit should also include their evaluation of existing 

local medical clinics. 


Our presence before your Commission is justified by 
eqemractethaty Pas OCatadians it tis. our duty to defend one of 
the ten most important minerals—predieed-and processed in 
Canada by thousands of Canadians. Expressed in dollar value 
of canadian mineral Production, asbestos ranks at the same 
level as uranium and potash. 


In_ general, the existing criticism of asbestos in 


rflation with—health_is related to the period preceding the 


yeanelg60* olthisvonlytatathatatime that exposure to excessive 


asbestos dust over a long period of time Started to become 
Scientifically and medically established as a health hazard. 
Uneguersted lsSoeredhizerth 60, adequate protective 
equipment was not available both in quality and quantity. 
ee SRO QUANTI 


instheslast*two tdecadess major improvements have been 
made in the asbestos industry and, at present, the most 
sophisticated equipment used in modern plantsettheretfiicient 
training of operators and the cooperation of labor unions 


Nas ifnotemade it possible to attain a time weighted average of 
One fibre per cubic centimeter. One the other hand, recent 


Scientific epidemiological Surveys and medical reports have 
Shown that, with a dust concentration averaging 2 fibres per cc, 
the health of workers is well protected. 
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It is astonishing that the Ontario Ministry of Labour 
has gone ahead with Proposed changes in asbestos regulations 
when the Government of Ontario has just taken the Royal 
Commission route with a Mandate to study all aspects of “asbestos 
in Ontario. 


The Beaudry Commission report, published in 1976, 
Submitted an up-to-date presentation of asbestos and health 
Problems and made firm recommendations on environmental 
control of asbestos dust, on instrumentation to be used for 
spot control, geographic surveys, continuous monitoring, 
dynamic personnel Sampling and high volume Sampling. Fiber 
counts and gravimetric measures were coOveredfine fuddwdetails 
and rigid norms and threshold limits were recommended to the 
Quebec Government and Promptly accepted and enforced by the 
Department of Natural Resources. 


During the period 1970-1980 inclusive, more than one 
ed million dollars have been invested in environmental 
control within the primary Quebec ashestos industry, Loxdate 
| nt has been enclosed and operated under vacuum and 
the percentage of exhaust air used exclusively for dust control 
has been raised to more than 40% of the total (Appendix 1). In 
modern plants, bagging, sewing, sealing, palletizing, storing, 
regrading, shipping and dry rock Storage operations have been 
fully mechanized and automated and all employees have been 
trained in proper handling of asbestos. High capacity water 
tanks have been added to control dust on mine roads and 
platforms; in heavy equipment air conditioning units have been 
installed in the cabins; bag filter units have been added to 
cyclone collectors at all remote ore and waste mechanical 
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transportation and transfer POIs end gh Capacity central 
vacuum systems have replaced brooms for cleaning floors 

and equipment; jute bags have been eliminated and replaced 

by dust proof paper and plastic bags; standard clean 
maintenance procedures have been developed for mill equipment. 


Weekly, semi-annual personnel-dynamic and spot Surveys 
are carried out on a regular basis using both fibre counts 
and gravimetric measurements. High volume air Sampling is 
also read daily at stations located around the periphery of 
the property. Union and company technicians work in parallel 
during all these Surveys and the results are passed on to both 
the Department of Natural Resources and the President of the 
union. These data are also reported to all the employees 
through the monthly union letter to hee Despite all 


these procedures and efforts, alter 5itvyears:: has civasabeen 
ST OSMinM aL citi ahs Aiton. AAaAR GaSe aR suAAT pad a5. 0 
fibres per cc on a time-weighted average basis (Appendix 2) 


Annual medical examinations, verified the Department af 
ee MI NATTONS, veritied by 1 


Pneumology of the Government, show that al] empleyees hired 
during the last two decades enjoy a health status at least 
equal to that of the general population. 


The proposed Ontario Ministry of Labour re ulation 
Std ves ithat- “the ti ne- “weighted average sexposure “to "chrysotile 
Bila ne (ac GH ep cUWEN Aha ga Mentone oc ee 
this rigid requirement. (On the contrary, the 1980 report of 


din othe (Bratash 1) Journal rnal of. 


Industrial Medicine 1980: 37; 11-2 ncluded that_a cohort 
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of workers—expused continually te 20 fibres/cc over a period 
of 20 years does not- indicate a risk higher than the general 
PQpulation for Jung cancer. This exposuremon 20 T/tc -1s 
considerably higher than the present standard of 2 fibres/cc. 
It must be noted that the McDonald report, Covers a conort of 
fi), 079) workers.” This report alsorsnows that smoking of very 
few cigarettes a week is more harmful to healwh than the 
present exposure to asbestos dust. 


Confirming the McDonald report, in one of the primary 
plants built in 1957, the most important and, at the same time, 
the most impressive finding is the health condition of the 
employees having worked during the last two decades when the 
dust concentration was gradually reduced from approximately 
20 Tibres per cc to the Present 2 Tibres per cc: Among the 
740 workers, a group of 350 men who had no previous exposure 
to asbestos dust and who have individually accumulated a 
continuous service of 23 years in the plant do not show any 
indication of respiratory disease related tO asbestos dust. 
This record suggests that, with adequate control, for example 
a concentration of 2 fibres per cc, the asbestos worker 1S net 
at a greater risk than the general population. 


Considering the asbestos health issue, one has to be 
careful not to act as "modern archeologists dreaming in the 
past" but to accept scientific evidence that a weighted average 
concentration of 2 fibres per cc does not present any excess 
risk to asbestos workers. 
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The Northern section of the Province of Ontario, in 
the Timmins area, includes a favorable geological formation 
which, one day, could contribute to an economic production of 
chrysotile asbestos. It would be advisable for the promoters 
of such deposits to benefit from the experience gained in 
Primary asbestos plants in other Provinces of Canada and in 
other countries of the world. 


Members of the Commission should evaluate the results 
of other modern asbestos mills before recommending a time- 
weighted average dust concentration which would be impossible 
to attain even with the most modern equipment. To_legislate 


down to 1 _fpec—would be equivalent to banning the mining of 


asbestos in Ontario. 


Asbestos recommendations in other countries (Appendix 3) 
TONS SUN SOTNer Countries 
Present a summary of the main features of asbestos/health 
regulations in many countries of the world. 


One should note that only countries which are major 
Producers of possible substitutes have a TWA regulation below 
2etibnesyec: 


In the list of issues before the Royal Commission on 
asipestos, tone (IssueeNo. V) covers the respective responsabilities 
of employees, labour unions and government agencies in dealing 
with the asbestos health problem and the success attained by 


each group. 
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In the Province of Québec, during recent years, the 
actions and accomplishment of the different groups can be 
Summarized as follows: 


A) The employers have made major effort in improving 
the quality of the ambient air by investing one hundred 
million dollars to provide additional exhaust air, by completing 
the covering of existing equipment, by installing the most 
sophisticated automated equipment, by providing central twin 
vacuum systems to replace the former broom cleaning method. 
The employers have also made a major effort in training union- 
selected representatives as hygienist-technicians to work 
inwpardalilel with company technicians in measuring the dust 
content of the ambient air and in evaluating the results of 
these measurements; the union representatives have also followed 
courses in ventilation and noise control. 


B) The labour unions have cooperated efficiently with 
the companies in taking full advantage of the provided training 
and in advising the workers and the union Offi cerns on theeresut tse 
they have also been effective in training workers on the proper 
use and maintenance of the equipment. 


The labour unions, specially the steel workers of 
America, have also been extremely useful in defending the 
reputation of asbestos by delegating some of their top executives 
in Europe to, at least three meetings of the International Labour 
Organization and the International Federation of Metallurgical 
Workers, where they were successful in convincing these 
Organizations that with proper handling, asbestos can be used 
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Safely without affecting the health of workers and that the 
Proposed suggestion of banning asbestos be rejected. 


C) The government agencies, as demonstrated by the 


Beaudry Commission, have been SUCCESSTHUL Tn recommending 
Proper handling of asbestos, in Suggesting the most efficient 
measurement equipment and in recommending to the Quebec 
Government a norm which can, at the same time, be technically 
Possible with the Proper use of modern equipment and also 
Protect the health of workers. 


RESULES of this cooperation between employers, 
labour unions and government agencies are well illustrated in 


Appendix 4. 


Measurement of asbestos levels in the ambient air 
ee SeVeTSs in the ambient air 


A worldwide survey of the regulations concerning 


asbestos and health (Appendix 3) shows that_most countries 
have adopted the basic NIOSH Membrane Filter M ith 


appreciable variations in the instrumentation i in 
the techniques used by the different laboratories in evaluating 


the results; these variations ranae betwee ya Z in the 
case of experienced readers and 100% in the case of inexperienced 
technicians (Appendix 5). 
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Another important country, Russia, is using the 
gravimetric method while Germany, Austria and the Province 


of Québec have based their regulations on a combination of 
membrane filter and gravimetric techniques. The Association 
believes that the regulation used in the Province of Québec, 
combining efficiently the two methods, should be evaluated 
seriously by the Ontario Royal Commission. 


At the present time, a committee of experts 
Selected by the Asbestos International Association is working 
seriously on the presentation of a standard measurement 
method which could be used throughout the world as an official 
Standard. 


NIOSH membrane filter method (Appendix 6 and 7) 


This method of sampling, mounting and counting fibres 
is used both for stratecies of fixed station Sampling, dynamic 
Sampling and for personnel sampling. This apparatus permits 
only an index value of the real concentration of asbestos 
fibre in the ambient air. The index concentration is based on 
the measurement, using a phase-contrast microscope under 
magnification of 400 to 450 of particules with a 3:1 length- 
diameter aspect ratio which are longer than 5 microns, where 
the diameter is limited by the respirability of the fibre at 
one end (3.0 microns) and by the resolution of the microscope 
used at the other end (+ 0.5 micron). 
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The membrane filter method lacks uniformity from 
country to country and also from laboratory to laboratory. 
The diameter of the filter varies (37 mm, 25 mm and 13 mm ) ; 
the net opening of the filter varies between 0.8 micron and 
Peeeemicrons! The type of graticule used on the microscope 
varies from the Ponton (factor 142.5), the Waltan and Beckett 
(factor 54545)! the german graticule, the BS 3625 and the 
Patterson. The volume of air per minute and the period of 
Sampling in minutes also vary from country to country. 


These variations make it compelling that a uniform 
method presently bein repared by the Asbestos International 
Association be adopted on a worldwide basis. 


Gravimetric measurements 
ee ME CSOT emeiTes: 


APM (Appendices 6 and 9) 
RDM-101-4 (Appendices 6 and 8) 
FAM (Appendix 6) 

Tyndallometer (Appendix 6) 


These gravimetric measurement methods are described 
in detail in Appendices 6, 8 and 9. 


The APM (ambiant pollution monitor) (Appendix 9) detects 
the particulate concentration by the beta radiation attenuation 
pranmcipie. It as normally used as a continuous dust monitor. 
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The RDM-101-4 (respirable dust monitor) (Appendix 8) 
collects respirable dust at a rate of 2 liters per minute by 
impaction on a polyester disc on which a layer of grease has 
been spread; the non-respirable fraction of the dust is 
separated by a 10 mm nylon cyclone. This cyclone stops al] 
particules with an aerodynamic diameter less than 2 microns. 
The measurement of the concentration is performed automatically 
with the beta radiation attenuation Principle. This instrument 
can be run on the automatic mode for concentration of 0.02 to 
20.0 MG/ CUu me térsk= The measuring cycle is 4 minutes. It is 
used for measurement at fixed stations as well as for dynamic 
Surveys. 


The FAM (fibrous aerosol monitor) (Appendix 6) is 
the only instrument now available on the market that monitors 
the concentration of fibres numerically. It may, when it is 
fully tested and accepted, replace the membrane filter method 
in some of its applications. This instrument is fully 
described in Appendix 6. 


The Tyndallometer (Appendix 6) puts into application 
the "Tyndall Effect" whenever MiCroscoplc-particiules., that 
have dimensions comparable to the wave length of light, are 
present in a transparent environment. Their presence is not 
detected by transmission, as they do not Produce a shadow, 
but by laterally diffracted light; this phenomenon is called 
i tausi1on Of Wagner. 
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The Tyndallometer is designed so that the Signal 
measured is proportional to the volume of dust deposited in 
the lungs; the signal is then converted to gravimetric term 
(milligrams per cubic meter). 


The Tyndallometer is used as a Spot checking instrument 
to give valuable information on the Variations of dust 
concertratiTon . 


Dust Masks (Appendix 10). 


nels. Meat ta University made a scientific study 
and evaluation of the 13 most popular dust masks and it 


- concluded that the single-wear-use 3M-8710 was the most 
efficient respirator for dust concentration varying between 

9 fibres/cc and 50 fibres/cc. This type of mask is presently 
in use by all Québec asbestos Drinany pPants.. lt nas the 
advantage of being efficient, light, confortable for the worker 
and it is well accepted by all the operators. 
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ASBESTOS PRODUCTS 


As facturing of Some 
s-UC0 prod j } } } j : bestos- 
cement, which is_a_leadingapplication, papers and felts, 


cextiies; friction j i i Tay SRB 


Asbestos-cement products account for more than one 
half of all asbestos applications. This material can be put 
to use in the manufacture of an incredibly broad range of 
_ Products whose basic properties are the Same, but which offer 
a variety of styles, shapes and colours. 


Fibrocement is especially well suited to the 
aswell as acoustic tile. Shingles, window panels and flat and 
corrugated panels. Besides, like most asbestos PrOQuUGLES .—-1 tts 
perfectly safe, since the j ] mpletely sealed 
in the mix. As a matter of fact, as recently as November 1980, 
the Environment Protection Agency (EPA) has ruled that asbestos- 
cement pipe in water supply systems was less dangerous to 
health than polyvinylchloride (PVC) and other Bras tre upipes: 


Today, asbestos-cement is used, in all styles and types 
of buildings, whenever durability and safety must be assured. 
The success of asbestos-cement is not only due to its properties, 
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but also to the fact that no other product offers the same 
advantages. Thanks to the asbestos-cement products, for 
instance, hundreds of lives have been saved in the case of 
mares An private homes as well as iW public busi dings. 


Asbestos is also an ideal friction material both 
for brake and clutch facings. No substitute brake lining 
material can provide the same cost uality advantage as 
asbestos. »iBesidesthits high friction level, thermal dispersion, 
Stability and reinforcing properties, asbestos costs less than 
any possible substitute. Jests also show that its use in 
brake and clutch hiniings: “is perfectly safe, since the asbestos 
is retained j lining's baked resin, whi ces dust 
emission to almost nil. Because of the very high temperatures 
generated during the normal wear of brake lining, most of the 
chrysotile is converted to an inert and—amerphous-mineral called 
"forsterite" and only a very small fraction (0.3%) of the 
asbestos present in the brake lining escapes to the atmosphere. 


Asbestos is without doubt foremost among the products 
which contribute to the Progress and development of the modern 
worlkds athanks: «td ists exceptional Properties, which no other 
natural or man-made substance can duplicate, it furthers the 
well-being, safety, and Protection of man. 
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CONCLUSIONS 


Public discussion of the health implications of 
exposure to asbestos dust has led to the unwarranted and 
erroneous assumption that data on health risks associated 
with occupational exposure in the Past are applicable at 
present time to the general public and to many locations 
where asbestos products can be handled with complete 
Safety. It is well known that in Many asbestos products 
Ene tibre is “Tecked-dn* by another material. In 
asbestos-cement sheet, for example, it is locked-in" by 
cement; in brake and clutch linings by a fully baked resin; 
in gaskets by rubber or Synthetic rubber. So, many modern 
asbestos products are not by their nature dusty to handle. 


There is little evidence, scientific or otherwise, 
that anyone in the general public has contracted any 
disease as a direct result of using asbestos products in 
their homes or from exposure to the very small amounts 
of asbestos released into the atmosphere through the 
application, use, wearing or weathering of finished asbestos 
produets . 


Asbestos-related diseases develop, generally, only 
after the inhalation of abnormal Quantities of airborne 
asbestos dust. Concentrations of this order have not been 
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found in the general urban atmosphere, and the general public 
are not at risk on this account. A more severe standard 
Should be set, only if justified by new scientific and 
medical data. 


Respectfully submitted, 


1D hah 


Quebec Asbestos Mining Association 
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Capacité des unités de filtration 


Lac d'Amiante du Québec Ltée - Exposé sommaire des 
concentrations de poussiére dans 1'air ambiant: 
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Summary of Main Features of Asbestos/Health Regulations 


Dust measurements in the Asbestos Mines and Mitlseot the 
companies members of Q.A.M.A. by Marc Trudeau, Tihs NC ars 
December 1979. 


Comptage comparatif des fibres d'amiante par Marc Trudeau, 
Midis. Shiecs C. 


Methods for the evaluation of asbestos dust concentration 
at the workplace by Marc Trudeau, Ing., M.Sc. 


NIOSH - A technical report 
USPHA/NIOSH membrane filter method for evaluating airborne 
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The RDM 101-4: Its use by the members of the QAMA by 
Mare Trudeau, Ing.., MoSci October 1078: 


The APM: Its use by the Quebec Asbestos Mining Association 
by Mare Trudeau, Ings, M.Sc. 
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10. "3M" No. 8710 Respirator 


Scientific study and evaluation carried out by McGill] 
University. 


N.B.: The annex of appendices is available at the office 
of the Chairman of the Ontario Royal Commission. 
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Public Relations Committee, Q.A.M.A. 


Marc-A. Gosselin, APR 
Public Relations Committee, Oran Motus 


Paul-A. Filteau, Eng. 
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SUBMISSION 
TU THE 
RUYAL CUMMISSIUN UN MATTERS UF HEALTH AND SAFETY 


ARISING FRUM THE USE UF ASBESTUS IN UNTARIU 


BY THE 


CUNSUMERS' SSSUCIA TIUN UF CAs NADA(UNTARIV) 


Consumers'Association 
of Canada (Cntario), 
Room 400, 

27 Carlton Street, 
Toronto, Cntario 

M53 1L2 


January 16, 1981 
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Introduction 
ere eT) 


The Consumers' Association of Canada (CAC)isa voluntary, non-profit 
association with approximately 150,000 members located throughout Canada. 
The Association has branches in every Province and Territory. Membership 
in the Consumers' Association of Canada (Cntario) stands at about 56,000. 
The Association has the following objectives: 


4. to strenghten consumers through unity in order to improve 
the standard of living in Canadian homes; 


B. to study consumer problems and make recommendations 
for their solution; 


C, to bring the views of consumers to the attention of 
government, trade and industry, and to Provide a channel 
between these and the consumer; 


D. to obtain and provide for consumers, information and 
counsel on consumer goods and services and to conduct 
research and tests for the better accomplishment of the 
objectives of the Association. 


-In pursuance of these objects, the Association, among other activities, 
make representations on behalf of the consumer interest before governmental 
bodies, including courts, legislatures and administrative tribunals, 


We welcome this opportunity to express our views to the Royal Commission 

on Matters of Health and Safety Arising from the Use of Asbestos in Cntario, 
The Commission has a broad mandate; although the terms of reference appear 
to be simple, they are in fact so comprehensive as to offer the Commissioners 
a tremendous challenge, if the mandate is to be fulfilled, and answers found to 
the questions outlined in the Commission's explanatory brochure. 


We are aware that the Royal Commission will be receiving much expert testi- 
mony. We feel this to be beyond our Capability; we are not ina position to 

make technical recommendations, such as how best to measure asbestos 
contaminations, how best to clean it up, how much asbestos is too much. We 
urge the Commission members to solicit the broadest possible spectrum of views 
on these subjects, and we are confident that the Commission will study these 
expert opinions in a critical and objective manner so as to determine the wisest 
course, 


We think it is suitable for the Consumers' Association of Canada (Cntario) to 
offer some general Suggestions as to how consumers can be assisted to better 
understand and cope with the problems created by the widespread use of asbestos 
in our society, 
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Summary Recommendations: 
SL SS 


1, 
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Products which contain asbestos should be so labelled. 
ee ee See ee, 

As technolo ermits, asbestos content of consumer and other products 
should be re iminated: 


Consumers need more education in safe methods of handling and installation 
of asbestos, and other fibre-containing materials. 


School courses, at public, secondary and college levels, such as ''shop"' 
and"automotive'' courses, should include instruction in proper handling 
of asbestos-containing products. 


Professional builders of private homes need similar education in handling 
of asbestos-containing material, both for their own protection, and to encourage 
proper clean-up after installation, for the protection of the home-buyer. 


Both professional and amateur home renovators need education as to the 
potential risks in remodelling existing houses, including advice on the proper 
disposal of waste materials. 


Such information should be included in the new programme of the Canadian 
General Standards Board and the Cntario Ministry of Housing regarding the 
certification of insulation installers. 


Advertisers and illustrators should portray consumers and workmen as 


using proper clothing and handling methods when working with asbestos and 
other fibre-containing products. 


Manufacturers of asbestos-containing products should be concerned with 
improving the bonding of asbestos fibres to the product to minimize fibre 
loss, 

In sdhools and other public buildings, evaluation of levels of ashestos 


contamination should continue, especially in buildingsfrequented by children, 
with elimination of detected hazards by the most appropriate method. 


Cther community facilities, such as Sports arenas, should also be investigated 
in this regard. 

For air monitoring to be meaningful, there must be agreement on a uniform 
method of fibre counting, including agreement on how to deal with mats or 
clusters of fibres. 

Continued research is needed into the potential effects of ingestion of ashestos 
fibres. 


-The media must show responsibility by accurate reporting of asbestos 


contamination instances, making sure that such reports include comparison to 
‘'normal'' asbestos levels. 


Research should continue to seek safe substitutes for asbestos in all situations. 


Anti-smoking campaigns should be continued. 
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Explanation of Recommendations: 


1, Labelling of asbestos-containing products: in line with CAC's general policy 
of calling for accurate labelling of consumer products, we urge that products 
containing asbestos be clearly identified, and marked with warnings as to 
proper handling methods. This is especially important in products where 
the asbestos occurs in an unconsolidated form, and where fibres may be 
released during the lifetime of the product. Use of such terms as ''mineral''! 
to descrbe product content is not sufficiently accurate. Dwe to the inclusion 
of asbestos in many consumer and commercial products, we cannot overstate 
the importance of this recommer.dation. 


2. Elimination of asbestos: because of asbestos’ many desirable characteristics, 
this will not be a simple matter, but should certainly be accepted asa goal. 


e Consumer education: through courses, brochures, the media, etc., we need 
- a viable programme of consumer education to demonstrate proper methods of 

handling all fibre-releasing materials; emphasizing the need to wear face 
masks and perhaps other protective clothing proper removal and handling 
of such protective clothing after work; sealing of fibre-containing materials, 
such as insulation with polyethylene or similar substances to reduce fibre 
‘leakage during the life of a building; proper clean-up of the work area after- 
wards; and proper disposal of any waste product. These concepts should he 
included in school courses at certain levels. Similarly, advanced automotive 
courses should demonstrate proper handling methods. 


5. Education for professional home builders: much has been done in the field 
of occupational health to protect those who are extensively exposed to asbestos, 
However, it is desirable to encourage good work practices by those whose 
exposure may be more occasional. These people also need training in the 
best ways to handle asbestos and other fibre-containing materials. Careful 
cleanup after each stage of construction is important, and sealing of areas 
where possible. Proper disposal of scrap materials is also necessary. 


6. Renovations: professionals and consumers may run considerable risks of 
asbestos exposure during home renovation,pssi bly exceeding those involved 
in new construction; because of the levels of dust of all kinds generated in 
removing old construction materials, and also because asbestos was formerly 
used in drywall joint cements and spackling and patching compounds, so that 
disturbing these materials can cause exposure. Education is needed, again, 
as to proper work methods and clean-up and disposal of waste materials. 


7. The Ontario Ministry of Housing and the Canadian General Standards Board 


are involved in a programme for training and certifying insulation installers; 
health-related precautions should be included in this programme. 
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8. Responsibility of advertisers and illustrators: it is essential that pictures of 
people handling materials such as insulation and ceiling tiles, which may 
contain asbestos, or other fibres, show the use of face masks and other 
protective equipment if needed. 


9. Minimizing fibre loss from products: since it is the release of asbestos fibres 
into the air, or into liquids to be ingested, which creates the health hazard, 
it would seem wise to improve the bonding of fibres to exposed surfaces, 
For example, careful painting of the reverse size of ceiling tiles could reduce 
the amount of dust released during installation, and would also presumably 
reduce potential fibre loss. This could be especially important in a suspended 
ceiling, where panels are occasionally removed to provide access to wiring, 
and where air may move across the back surface of the tiles. 


10. Schools and public buildings: the problem of airborne asbestos in schools and 
public buildings will be receiving much attention in other submissions, which 
will contam expert opinions and Specific examples; CAC has not endeavoured 
to duplicate these efforts. We are concerned that contamination be eliminated 
as completely as possible. While removal of Sprayed asbestos materials 
would seem to be the ideal solution, it is costly; and, if not done carefully, 

- with adequate clean-up, can leave some level of contamination in the building. 
Therefore, each case should be considered separately; in areas where schools 
are being closed due to declining enrollment, and can be remodelled for other 
uses, encapsulation might be adequate, with the more costly remedy of removal 
being used in schools in continuing use. It is certainly vital to pay special 
attention to those areas in public building where asbestos-coated surfaces are 
subjected to jarring, vibration, impact and abrasion; such as gyms, shops, hall- 
ways and locker rooms. 


ll, Cther community facilities: there should perhaps be some investigation of 
other public facilities frequented by children, such as ice sports arenas. Some 
of these structures have ceiling insulation consisting of batts held in place by 
wire mesh, sealed with a plastic film, which is not impervious to assaults by 
high-flying hockey pucks, as demonstrated by occasional punctures. Possibly,the 
insulation material does not contain asbestos, and probably not too many 
fibres are released. Nevertheless, some community residents, of varying 
ages, spend many hcurs in these buildings. 


2. Monitoring air-borne asbestos: if any meaningful information is to be gathered 
about asbestos levels in buildings of all types, there must be agreement on such 
technical matters as: how and where to locate sampling devices, how to count 
fibres, which fibres to count, and the Significance of overall size, length and 
length-width ratio of fibres. It is essential to work out a method for counting 
or evaluating mats or clusters of fibres. 
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Ingestion of fibres: in our concern with the inhalation of asbestos fibres, we 
must not overlook the need for research into the effects of eating and drinking 
asbestos-contaminated substances. The importance of study in this area is 
illustrated by a recent study of asbestos in drinking water and cancer incidence 
in the San Francisco Bay area. It appears that we need to establish a standard 
for asbestos content in drinking water. 


Responsibility of the media: responsibilites of governments, manufacturers, 
home builders, and consumers have been mentioned; it is also important to 
identify the responsibility of the media in reporting findings regarding asbestos. 
The general public is not aware of the significance of specific fibre counts, 

taken out of context; media reports must try to present the whole picture. 

For example, a report of asbestos fibre levels in popular beverages is not 
meaningful unless the report also mentions levels of asbestos in other substances, 
Such as specific municipalities' drinking water, or the Great Lakes as a whole, 
This is not to suggest that the media Should cover up a dangerous situation; 
merely that they should not seek to generate hysteria. 


“he search for safe substitutes: this must-continue, since reducing the use 
of asbestos will reduce the risks of exposure, However, it would be a mistake 


_to choose alternat ematerials which turn out in time to present the same-or 


greater hazards as does asbestos, Therefore, research must contunue towards 
discovering why exposure to asbestos increases the risk of developing cancer 
and respiratory disease; and then to ensure that substitutes differ from asbestos 
in regard to this key Cancer-cauSing factor. 


the possibility that it will not be possible to find a safe 


substitute for asbestos, . Perhaps there is no materia] which offers the useful 


qualities which makes asbestos so necessary, and which does not also pose a 
threat to health, much as does asbestos. ‘ 


With this in mind, CAC would recommend that research be continued into more 
effective methods of sealing or encapsulating asbestos now in place and main- 
taining its effectiveness as insulator, fire protector, etc. 


Anti- smoking campaigns: the literature certainly suggests that smokers who 
are exposed to asbestos are at much higher risk than non-smokers. Thus it 
would seem reasonable to regard anti-smoking campaigns as a useful tool 

in reducing incidence of asbestos-related diseases, as well as reducing health 
problems in society as a whole. 


Conch sion: 
ee 


The Consumers' Association of Canada (Cntario) recognizes the serious and 
complex nature of the problems associated with the use of asbestos in Cntario, 
Asbestos is a mineral of great value to society but one which has exacted a 
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great price in terms of human suffering. It is this fact of asbestos' ubiquity, 
coupled with its threat to health, that makes it such an important consumer 
issue. We feel that the Royal Commission has therefore a grave responsibility; 
we hope that the Commission's study will result in the development of workable 
and intelligent programmes to minimize asbestos-related dangers to health, 

We appreciate having this opportunity to mention some consumer concerns 
about this very consequential subject. | 
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